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SANTA MARGARITA CASE 


THURSDAY, MAY 1, 1958 


Houser or REPRESENTATIVES, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIR, 
Washington, D. C. 
The committee met, pursuant to call, at 10:15 a. m., in the com- 
mittee room, New House Office Building, Hon. Clair Engle (chair- 
man of the committee) presiding. 
The Cuatrman. The House Committee on Interior and Insular 


Affairs will be in order for a review of matters concerned with Public 
Law 547, 83d Congress. 


The Chair calls attention to the fact that Public Law 547, the 83d 
Congress, section 7, provides as follows: 


From time to time the Attorney General, the Secretary of the Interior, and 
the Secretary of the Navy shall report to the Congress concerning the conditions 
specified in section 1 of this act, and the first report thereon shall be submitted 
to the Congress no later than 1 year from the date of enactment of this act. 


The date of enactment was July 28, 1954. The act was an act to 
authorize the Secretary of the Interior to construct facilities to pro- 
vide water for irrigation, municipal, domestic, military, and other 
uses, from the Santa Margarita River, Calif., and for other purposes. 
Its text. follows: 

[Pustic LAw 547—83p ConerEss ]} 


[CHAPTER 593—2p Session] 
[H. R. 5731] 


AN ACT To authorize the Secretary of the Interior to construct facilities to provide water 
for irrigation, municipal, domestic, military, and other uses from the Santa Margarita 
River, California, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior, acting 
pursuant to the Federal reclamation laws (Act of June 17, 1902, 32 Stat. 388), 
and Acts amendatory thereof or supplementary thereto, as far as those laws are 
not inconsistent with the provisions of this Act, is authorized to construct, 
operate, and maintain such dam and other facilities as may be required to make 
available for irrigation, municipal, domestic, military, and other uses the yield 
of the reservoir created by De Luz Dam to be located immediately below the 
confluence of De Luz Creek with Santa Margarita River on Camp Joseph H. 
Pendleton, San Diego County, California, for the Fallbrook Public Utility Dis- 
trict and such other users as herein provided. The authority of the Secretary 
to construct said facilities is contingent upon a determination by him that— 

(a) the Fallbrook Public Utility District shall have entered into a con- 
tract under subsection (d), section 9, of the Reclamation Project Act of 
1989 undertaking to repay to the United States of America appropriate por- 
tions, as determined by the Secretary, of the actual costs of constructing, 
operating, and maintaining such dam and other facilities, together with 
interest as hereinafter provided; and under no circumstances shall the 
Department of the Navy be subject to any charges or costs except on the 
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basis of its proportional use, if any, of such dam and other facilities, as 

determined pursuant to section 2 (b) of this Act; 

(b) the officer or agency of the State of California authorized by law 
to grant permits for the appropriation of water shall have granted such 
permits to the United States of America and shall have granted permits 
to the Fallbrook Public Utility District. for rights to the use of water for 
storage and diversion as provided in this Act; including, as to the Fallbrook 
Public Utility District, approval of all requisite changes in points of diver- 
sion and storage, and purposes and places of use; 

(c) the Fallbrook Public Utility District shall have agreed that it will 
not assert against the United States of America any prior appropriative 
right it may have to water in excess of that quantity deliverable to it under 
the provisions of this Act, and will share in the use of the waters im- 
pounded by the De Luz Dam on the basis of equal priority and in accordance 
with the ratio prescribed in section 3 (a) of this Act; this agreement and 
waiver and the changes in points of diversion and storage, required by the 
preceding paragraph, shall become effective and binding only when the dam 
and other facilities herein provided for shall have been completed and put 
into operation: Provided, however, That the enactment of this legislation 
does not constitute a recognition of, or an admission that, the Fallbrook 
Public Utility District has any rights to the use of water in the Santa Mar- 
garita River, which rights, if any, exist only by virtue of the laws of the 
State of California ; and 

(d) the De Luz Dam and other facilities herein authorized have economic 
and engineering feasibility. 

Sec. 2. (a) In the interest of comity between the United States of America 
and the State of California and consistent with the historic policy of the United 
States of America of Federal noninterference with State water law, the Secre- 
tary of the Navy shall promptly comply with the procedures for the acquisition 
of appropriative water rights required under the laws of the State of Cali- 
fornia as soon as he is satisfied, with the advice of the Attorney General of 
the United States, that such action will not adversely affect the rights of the 
United States of America under the laws of the State of California. 

(b) The Department of the Navy will not be subject to any charges or costs 
in connection with the De Luz Dam or its facilities, except upon completion 
and then shall be charged in reasonable proportion to its use of the facilities 
under regulations agreed upon by the Secretary of the Navy and Secretary of 
the Interior. 

Sec. 3. (a) The operation of the dam and other facilities herein provided 
shall be by the Secretary of the Interior, under regulations satisfactory to the 
Secretary of the Navy with respect to the Navy’s share of the impounded water 
and national security. In that operation, 60 per centum of the water impounded 
by De Luz Dam is hereby allotted to the Secretary of the Navy; 40 per centum 
of the water impounded by De Luz Dam is hereby allotted to the Fallbrook 
Public Utility District. The Department of the Navy and the Fallbrook Public 
Utility District will participate in the water impounded by De Luz Dam on 
the basis of equal priority and in accordance with the ratio prescribed in the 
preceding sentence: Provided, however, That at any time the Secretary of the 
Navy certifies that he does not have immediate need for any portion of the 
aforesaid 60 per centum of the water, the official agreed upon to administer the 
dam and facilities is empowered to enter into temporary contracts for the 
delivery of water subject, however, to the first right of the Secretary of the 
Navy to demand that water without charge and without obligation on the part 
of the United States of America upon thirty days’ notice as set forth in any 
such contract with the approval of the Secretary of the Navy: Provided, further, 
That all moneys paid in to the United States of America under any such contract 
shall be covered into the general fund of the Treasury, and shall not be applied 
against the indebtedness of the Fallbrook Public Utility District to the United 
States of America. In making any such temporary contracts for water not 
immediately needed by the Navy, the first right thereto, if otherwise consistent 
with the laws of the State of California, shall be given the Fallbrook Public 
Utility District. 

(b) The general repayment obligation of the Fallbrook Public Utility District 
(which shall include interest on the unamortized balance of construction costs 
of the project allocated to municipal and domestic waters at a rate equal to the 
average rate, which rate shall be certified by the Secretary of the Treasury, on 
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the long-term loans of the United States outstanding on the date of this Act) 
to be undertaken pursuant to section 1 of this Act shall be spread in annual in- 
stallments, which need not be equal, over a period of not more than fifty-six 
years, exclusive of a development period, or as near thereto as is consistent with 
the operation of a formula, mutually agreeable to the parties, under which the 
paymeuts are varied in the light of factors pertinent to the irrigators’ ability to 
pay. The development period shall begin in the year in which water for use by 
the district is first available, as announced by the Secretary, and shall end in 
the year in which the conservation storage space in De Luz Reservoir first fills 
but shall, in no event, exceed seventeen years. During the development period 
water shall be delivered to the district under annual water rental notices at 
rates fixed by the Secretary and payable in advance, and any moneys collected 
in excess of operation and maintenance costs shall be credited to repayment of 
the capital costs chargeable to the district and the repayment period fixed herein 
shall be reduced proportionately. The Secretary may transfer to the district 
the care operation, aud maintenance of the facilities constructed by him under 
conditions satisfactory to him and to the district and, with respect to such of 
the facilities are are located within the boundaries of Camp Pendleton, satisfac- 
tory also to the Secretary of the Navy. 

(c) For the purpose of this Act the basis, measure, and limit of all rights 
of the United States of America pertaining to the use of water shall be the 
laws of the State of California: Provided, That nothing in this Act shall be 
construed as a grant or a relinquishment by the United States of America of 
any of its rights to the use of water which it acquired according to the laws of 
the State of California either as a result of its acquisition of the lands com- 
prising Camp Joseph H. Pendleton and adjoining naval installations, and the 
rights to the use of water as a part of said acquisition, or through actual use or 
prescription or both since the date of that acquisition, if any, or to create any 
legal obligation to store any water in De Luz Reservoir, to the use of which it 
has such rights, or to require the division under this Act of water to which it 
has such rights. 

(d) Uniess otherwise agreed by the Secretary of the Navy, De Luz Dam as 
herein provided shall at all times be operated in a manner which will permit 
the free passage of all of the water to the use of which the United States of 
America is entitled according to the laws of the State of California either as 
a result of its acquisition of the lands comprising Camp Joseph H. Pendleton 
and adjoining naval installations, and the rights to the use of water as a part 
of said acquisitions or through actual use or prescription or both since the 
date of that acquisition, if any, and will not be administered or operated in any 
way which will impair or deplete the quantities of water to the use of which the 
United States of America would be entitled under the laws of the State of 
California had that structure not been built. 

Sec. 4. After the construction of the De Luz Dam, the official operating the 
reservoir shall deliver water to the Fallbrook Public Utility District, pursuant 
to regulations issued by the Secretary of the Interior, as follows: 

(1) One thousand eight hundred acre-feet in any year until the reservoir 
attains an active content of sixty-three thousand acre-feet : 

(2) Not in excess of four thousand eight hundred acre-feet in any year after 
the reservoir attains an active content of sixty-three thousand acre-feet and 
until said reservoir attains an active content of ninety-eight thousand acre-feet ; 
and 

(3) Not in excess of eight thousand acre-feet in any year after the reservoir 
attains an active content of ninety-eight thousand acre-feet and until the con- 
servation storage space of the reservoir has been filled. 

Sec. 5. The Secretary of the Army through the Chief of Engineers, acting in 
accordance with section 7 of the Flood Control Act of 1944 (58 Stat. 887) is 
authorized to utilize for purposes of flood control such portion of the capacity 
of De Luz Reservoir as may be available therefor. 

Sec. 6. There are hereby authorized to be appropriated, out of any money in 
the Treasury of the United States not otherwise appropriated $22,636,000, the 
current estimated construction cost of the Santa Margarita River project, plus 
or minus such amounts as may be indicated by the engineering cost indices 
for this type of construction, and, in addition thereto, such sums as may be 
required to operate and maintain the said project. 

Sec. 7. From time to time the Attorney General, the Secretary of the Interior, 
and the Secretary of the Navy shall report to the Congress concerning the con- 
ditions specified in section 1 of this Act, and the first report thereon shall be 
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submitted to the Congress no later than one year from the date of enactment 
of this Act. 


Approved July 28, 1954. 

The Cuamman. The Chair will say that careful examination of 
the committee files indicates that the reports required by section 7 
of that act have not been received from either the Attorney General, 
the Secretary of the Interior, or the Secretary of Navy in 3 years. 

The Chair will, at an appropriate time, ask for some explanation of 
this failure to comply with the law. 

I will say that we got a first report, but nothing for 3 years. There 
is nothing in the first report. 

The history of this situation is that the controversy started on the 
Santa Margarita River when a lawsuit was initiated by the Attorney 
General respecting the water rights. Subsequently, we passed the 
act, which became Public Law 547 of the 83d Congress, in which we 
thought we had worked out a physical solution of the water problems 
on the Santa Margarita River which would both provide the water 
for the local people as well as meet the water requirements of the 
military establishment. 

The lawsuit which was in progress was tried, as I understand it, 
against two or three thousand defendants in the Federal district 
court. It was taken to the circuit court of appeals and it was com- 
pletely reversed. Thereafter, the Justice Department filed an 
amended complaint expanding the number of defendants from 3,000 
to 6,000. 

The supplementary and amendatory complaint expanded the issues 
so as to bring in the question of title to water arising on all the public 
domain areas in the watershed, including Indian reservations. 

The Chair wants to make it very plain that it is not the intention 
of this committee to interfere with or to endeavor to direct the course 
of litigation pending in the Federal district court. On the other hand, 
there are two propositions raised by this litigation which, it seems 
to the Chair, require some congressional attention. 

The first is, why it is necessary to sue 6,000 defendants, or every- 
body in the watershed, in order to determine the title of water. If 
that situation exists, it seems to the Chair that some kind of adminis- 
trative procedure ought to be originated which would make it unnec- 
essary to do that. 

We have had lawsuits in California since the gold-rush days and 
people have been litigating water in California since the gold-rush 
days on all of its streams and all of its rivers. We have never had a 
lawsuit of this magnitude or, so far as I am aware, any reason for 
having it. 

Dr. Miuter. Will the gentleman yield ? 

The Carman. Let me complete my statement, and I will yield. 

The second proposition is the matter of broadening the issues. 

I might say, as a final sentence on the first proposition, if the join- 
ing of all the defendants in the watershed is a necessary prerequisite 
to the establishing of water rights for irrigation projects in the Santa 
Margarita or any other area, I shudder to think of what is going to 
be necessary in case anybody ever undertakes to litigate the water 
rights in the Central Valley project area. I assume they would have 
to start at the Tehachapi Mountains and sue everybody north of 
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there to the Oregon line, and everybody to the top of the Sierra 
Nevadas. There just would not be any end to it. 

This is a small watershed, comparatively speaking, although 6,000 
defendants are a lot of defendants. 

The second matter is the broadening of issues to bring into contro- 
versy in this matter the question of the title to water originating on 
national forests, the public domain, and other Federal lands including 
Indian reservations. 

The Chair’s information is that when this suit was started, it was 
stipulated between the Federal Government and the attorney general 
of the State of California that the United States asserted only water 
rights that it acquired when it purchased Rancho Santa Margarita and 
such rights as were acquired by prescription or use, or both, and that 
the extent of the water rights of the United States would be deter- 
mined in accordance with the laws of the State of California. 

The amended and supplemental complaint, which increases the 
length of the complaint from 7 pages to 72, broadens the issues to 
assert, as the Chair understands it, reserve water rights by the Federal 
Government on all public Federal lands in the watershed; would 
undertake to assert a claim that the Federal Government has title to 
all water originating upon the Federal lands, and cutting squarely 
across the concept we all thought was law, and that is that unappro- 
priated waters originating on public lands of the United States were 
subject to State law. 

If that is not true, then it seems to me that Congress should move 
very rapidly to settle the proposition, because in my district alone 
which supplies the water for the Central Valley project, and many of 
the great municipalities of California, there are 13 national forests. 
This could be a tidelands case relating to the ownership of water. 

Rather than end up in that kind of a mess, it seems to me that if 
these assertions have any validity that Congress ought to proceed 
promptly to make a clear determination of what the Federal title is 
with eiebeinn to water which originates in the national forests and 
on public domain. 

Those are the two aspects of this hearing that the Chair is particu- 
larly interested in: 

First, the absence, apparently, of procedures which make it unneces- 
sary to sue everybody in the watershed, in this case 6,000 people. In 
the case of the Central Valley project there would be 4 million. 

Second, the problem of the actual title and the testing of title 
claims through the Attorney General on waters originating on Federal 
lands which, according to our concepts, have always been, if un- 
appropriated, subject to the laws of the State of California. 

The Chair yields to the gentleman from Nebraska. 

Dr. Miuter. Thank you very much, Mr. Chairman. 

I believe I was chairman of the full committee when we first had 
this question and controversy before this committee. There was a 
controversy at that time. I thought we had narrowed down the 
issues. 

I am a little surprised to find out now that the number of defendants 
have increased to 6,000 or so. 

The CHamman. After 7 years. 

Dr. Mitxer. It does disturb me a little. 
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The question I wanted to raise—I hope some witness will answer 
it, and it may be the reason that we have not had some of the reports 
that should have been coming in each year—is that in section 6, Public 
Law 547, the Congress did appropriate, presumably, at that time 
$22,636,000 out of the Federal Treasury to carry out the provisions 
of the act. My question is: 

Did they ever use the money? Perhaps after the first report they 
found some issues were dead as a dodo bird and so they no longer 
thought it was necessary to render reports. However, those things, 
I presume, can be developed in the hearing that will come promptly. 

Certainly, as one member of the committee, I want to look very 
closely at the question of violating any of the State water laws and 
making everyone more or less dependent, as we are doing in this case, 
on a small watershed. This involves, certainly, an important issue 
as far as the military is concerned, and important as far as the munici- 
palities and the other people in the area would be concerned, because 
water in this area is a pretty valuable asset. 

There must be some way that the issue can be resolved. 

I would be interested, Mr. Chairman, in finding out whether the 
$22 million was spent, and was that enough, or did they find out they 
did not need the money and the issue got into court. and into litigation, 
and finally they thought the bird was dead. 

Thank you. 

The Cuarrman. The Chair recognizes the gentleman from Cali- 
fornia, Mr. Utt, for such preliminary statement as he desires to make. 

Mr. Urr. Mr. Chairman, the only preliminary statement I might 
make is that I would like to associate myself with the remarks of our 
chairman, Mr. Engle, and to say that I became concerned with the 
filing of the new and amended complaint because its implications and 
assertions have certainly very new and novel doctrines or theories 
which, if they were supported by the court, would completely destroy 
the California water law, including our Board of Water Resources, 
and its right and authority to allocate appropriated water in the 
State of California. 

For that reason I asked the chairman to hold an inquiry and to 
try to determine what was the intent behind certain allegations in the 
complaint at a later time in the session. I have several questions that 
I will propound, and will do it in my turn when it comes. 

The CHarmman. We have before the committee Mr. William H. 
Veeder, Water Resources Branch of the Department of Justice; Brig. 
Gen. C. R. Allen, Executive Officer, Office of Quartermaster Gen- 
eral, Marine Corps; Col. Eliott B. Robertson, United States Marine 
Corps. 

Is Mr. Elmer F. Bennett, the Solicitor of the Department of Interior, 
here? 

Mr. Wirmer. Mr. Bennett, Mr. Chairman, will be coming here a 
little bit later. He will be here. 

The Cuamman. Is Mr. Edward F. Mynatt, Office of the General 
Counsel, Department of Agriculture, here? 

Mr. Mywnart. Yes, sir. 

The Cyarman. The Chair would like to call Mr. William H. 
Veeder, Water Resources Branch, Department of Justice. 
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Mr. Veeder, you are aware, of course, that there are many military 
installations in California, and that the question of the water rights 
of those military bases and those reservations are, of course, of con- 
cern to the people of our State. This committee is concerned as to 
what is going to happen if we have a Santa Margarita case out of 
every naval or military base or reservation in the State. 

Am I to conclude from the precedent in this case that if water 


rights on Camp Beale got into controversy, you would have to sue 
everybody in the watershed ? 


STATEMENT OF WILLIAM H. VEEDER, WATER RESOURCES 
BRANCH, DEPARTMENT OF JUSTICE 


Mr. Veeper. Sir, I am not at all familiar with any of the other Mili- 
tary Establishments. It would be strictly guesswork for me to re- 
spond to your question. 

I think that the circumstances that prevail in the Santa Margarita 
Valley based upon the decision of the Court of Appeals for the 
Ninth Circuit call for the action that was taken, the action that I was 
directed to take. 

The Cuatrman. Do you say that the decision of the ninth circuit 
court of appeals directed you to join everybody in the watershed? 

Mr. Vreper. That is how the Department of Justice has construed 
it, sir. 

Mr. Savior. Will the Chairman vield a minute? 

The CratrMan. Yes. 

Mr. Savior. Is that how the Department of Justice construed it, 
or is that how Mr. Veeder construed it, because that is the same 
construction you put on it before the case. 

Mr. Veeder, you have tangled with this committee before and we 
have told you very frankly and bluntly before we did not like your 
opinion. ‘That is why we passed the bill, to take care of the situation 
out there. Despite that fact, you are apparently proceeding in de- 
fiance of this committee, in defiance of Congress. 

The Cuarrman. Let me develop that, will you, Mr. Saylor? 

( Discussion off the record. ) 

‘The Cratrman. May | inquire a little bit ? 

[ assume, Mr. Veeder, that you are prepared to cite those portions 
of the circuit court opinion which declared the law to be that in order 
to determine the water rights on the Santa Margarita River it was 
necessary to join every body i in the watershed. 

Mr. Verprr. I would be glad to quote the excerpt if you desire, sir. 

The Cuamman. I want to get to that a little later; or perhaps 
we can get it by memorandum. I have already read it, but I want 
the committee to hear it. I want to get through this and see, basically, 
what your position is. 

Do I understand that it was your opinion, or the opinion of the 
Justice Department, that the joining of the defendants 1s not limited 
to riparian water users on the stream and appropriators, but includes 
everybody in the watershed even though they are neither a riparian 
user noranappropriator’ Isthat right? 

Mr. Vreper. The position which has been taken by the Department 
in that regard is that if a man claims rights to the use of water in 
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the Santa Margarita River or its tributaries, he should be afforded 
the opportunity to assert that claim; and that is the only reason for 
ever Joining any of these parties; that if they have a claim, they are 
afforded the opportunity to set it up. If they have no claim, they 
simply do not set it up and they assert no claim against the United 
States, and the termination of the litigation, as far as they are con- 
cerned, takes place then. 

The Cuarrman. Let us assume that a man is situated on the moun- 
tainside. He is neither a riparian user nor an appropriator, but he 
has a little well. Under the law of the State of California, he is 
entitled to dig down and any percolating water under there is under 
his ownership. 

Is he required, because he is up there on the mountainside, to defend 
a lawsuit ? 

Mr. Verper. No, I do not think so. 

Our position is that if he is claiming water from the stream, he 
should assert it for his own protection. Dut we have made this offer, 
and it is an offer publicly advertised. It is an offer made to the court, 
it is an offer of record, it is an offer approved by the Honorable James 
F. Carter, who has presided. 

There we have offered, and everyone, I believe, knows in the valley, 
that if the claims of the character that you refer to, domestic claims, 
are made, all that man should do is sign a form of stipulation stating 
that he makes no claim other than for domestic purposes and he is 
out of the litigation. 

Judge Carter talked to me very recently. In fact, I think it was 
night before last. He authorized me to state to this committee that 
he was in full accord with the propusition that I just stated; that he 
had undertaken every possible way to avoid burdens to these people, 
as has the Solicitor General, Mr. J. Lee Rankin; and that insofar as 
claimants for domestic purposes are concerned, they can, by a simple 
statement that that is the extent of their claim, have the litigation 
terminated insofar as they are concerned. 

The Cuatrman. As I previously stated, this committee has no inten- 
tion of interfering with any litigation presently pending in any court. 
The responsibility that Judge Carter has is, of course, to administer 
judicially the law as it exists, and he thinks it exists. If we do not 
like that law, we will change it. That is the responsibility of Con- 
gress. Thatis why we are asking you about this. 

If we do not like the law administered by the courts, we can pass 
other laws and change the existing laws. 

How is it that since the days when the gold miners came to Cali- 
fornia we have been litigating water in this State and never yet, so 
far as I know, in all those thousands of cases, has any court ever held 
that you had to join everybody in the watershed in order to settle the 
rights of a property owner on a stream ? 

I just do not understand why it is that we never got to this point 
100 years ago. 

Mr. Veeper. I think this, Mr. Chairman: There are many cases in 
the State of California where there are several hundred parties joined 
and whose interests have been ultimately adjudicated. I can cite to 
you, for example, the Tijuana River case, in which Judge Swayne 
participated. 
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There they adjudicated not all the rights. They adjudicated a good, 
substantial part of the rights in the Tijuana River. As I remember, 
there were several hundred parties actually whose rights were ulti- 
mately and finally adjudicated. I do not believe that there will be a 
great many more than that. 

When we talk about 6,000 names in this litigation, the important 
factor is that husbands and wives having any interest in property 
must be joined. As I understand it, that cuts it back to 2,100. There 
are probably 800 lienholders who are joined in that group. 

So, when all is said and done, the number of actual parties litigant 
is far less than the 6,000. 

I am sure that if we were to investigate the number of names joined 
in the Tijuana River case we would find that it far exceeded the 
number of parties whose interests were actually adjudicated. That is 
true throughout the whole West, Mr. Chairman. 

The other day, when this matter came up about the number of 
parties, I began looking around for other cases with which I am 
familiar. There is an interesting case of Patrick J. Hurley v. Mr. 
Abbott, and 4,800 Other Defendants. That is the name of the case. 

When they adjudicated the Salt River in Arizona, that is exactly 
what they did. They joined Mr. Abbott and 4,800 other parties. I 
am sure that there were more than that because when you get all the 
names of all parties together, why, it is apparent that there are lien- 
holders, there are wives, there are heirs, who are really not party Liti- 
gants but under the law have to be joined. 

I daresay that the laws of the State of California are no different 
than any other laws in the West, not a bit. They have a State pro- 
cedure. Colorado has a State procedure, in which in each instance 
when they adjudicate rights to the use of water they bring in all 
parties, and their rights must be chronicled. That is the law. 

I know that Mr. Aspinall is acquainted with it. It is the law in 
Colorado. It is the law wherever suits are tried, that to get a general 
adjudication you chronicle every single right on the stream. It is 
true that sometimes you do not take in the entire watershed. I will 
use Colorado as an example. 

They have set up their water districts there to take in a water- 
shed, for instance, the Blue River or the Roaring Fork or any of 
the other streams in there. When there is a general adjudication 
every single owner of the rights of use of water is called before the 
court and his rights are there adjudicated. This is exactly what is 
being done here. 

I may add, and Judge Carter asked me to bring this to your at- 
tention, that he is taking his court to the people. He has appointed a 
special master to go into the areas where the people are situated, and 
there to take testimony in regard to their rights. That is the pro- 
cedure. I do not believe that procedure differs materially from any 
other procedure that the States have set up. 

The State Court has the power to make a reference, and that is what 
the Federal Court did here. It made a reference. It appointed a 
man of the highest stature in the city of San Diego to go to the people 
and to take evidence in regard to their rights. 

The Cruatrman. Mr. Veeder, we are not trying a case. I tried to 
make that very, very clear. The judge can do what he pleases and ad- 








10 SANTA: MARGARITA CASE 


minister the law judicially, as he understands it. But as legislators it 
becomes a matter of great concern to us when we are informed that 
in order to go forw: ard with waterworks you have to sue everybody in 
the watershed. 

Asan illustration, 1 was informed by some people in the San Joaquin 
Valley recently that if there is ever an act passed by the legislature or a 
constitutional amendment adopted, for that matter, which permits 
Feather River water to be exported out of the ¢ ‘entral V alley Basin, 
that they intended to litigate. 

Some of us think that we have to make some kind of a distribution 
of our water in California on an equitable basis from the areas of 
surplus to the areas of need. If this is the law, we had better start 

taking a good look at it and change the law, because in order to litigate 

that situation in the Central V alley project, we would have to have, I 
suppose, as many as 2 million defendants. I do not know how you 
can avoid it. 

Mr. Veeper. I think that I have some familiarity with that area. 
I think that if there was to be litigation on the San Joaquin, there 
would be a great number of people. But I do believe that the areas 
break down into segments, as distinguished from the Santa Margarita 
River Valley, where you could probably accomplish, by perhaps 
adjudicating down the Merced River, for example, sufficient general 
adjudication to take care of the problem. That is just off the cuff. 

The Cuatrrman. Let me proceed to the second point, and that is the 
issues involved in the supplementary and amendatory complaint. 

This complaint expands the language from 7 to 72 pages an d, as 
understand, asserts that there is a reserve water right in the Fede al 
Government for all water originating on Federal lands. national 
forests, Indian reservations, and Bureau of Land Management. 

Do I understand that the Justice Department claims that the Federal 
Government acquires and holds the title to water originating on 
Federal lands, and that that title proceeds with the water to the sea ? 

Mr. Veeper. I will express the Department’s views as we are in 
back of this supplementary and amendatory complaint which has been 
filed. There are several aspects to it. 

The CHarrman. As a background of that, I call your attention to 
the fact that the watersheds of California, especially northern Cali- 
fornia, in my district, are largely federally owned. 
just tell me where we are going here. 

Mr. Veeper. We can take the Indian reservations first because 
those are the primary areas. There is a Cahuilla Indian Reservation, 
the Pechanga Indian Reservation, and the Ramona Indian Reservation 
on which there arises or traverses tributaries of the Santa M: argarita 
River. 

Now, these areas are semiarid and are not fit for occupation, as is 
true of the whole valley, absent some rights to the use of water. 

Predicated upon what they call the Winters doctrine, that is, the 
doctrine of Winters v. the United States (207 U.S. 564), it was held 
there that when rights are reserved for the Indians, there is impliedly 
reserved for the Indians quantities of water sufficient to meet the 


1 wish you would 


needs for which the reservation was made. 


It was upon that basis that we pleaded those three Indian 
reservations. 








SANTA MARGARITA CASE ll 


May I add that, again based upon the court of appeals opinion, we 
brought those in. We had not originally pleaded them because we 
did not think that they presented issues in the original case. 

The ninth cireuit said that there is only one way to try such a suit, 
and that is to join every landowner in the valley. We viewed our 
areas and found interspersed there were four Indian reservations, but 
on one there appears to be no claim for water. So we pleaded those, 
and the claimed reservation is what is known as the doctrine of the 
implied reservation, as cliied by the Supreme Court case. 

With regard to the rights on the national forests, they have within 
the ni tional forests, as you have already indicated, Mr. Chairman, as 
is frequently the case, the headwaters of some of the main tributaries. 
Those waters arise there, and there is no doubt that even under Cali- 
fornia law, those lands of the national forests would have riparian 
rights. Certainly, we could not have been in the position of not mak- 
ing a claim for those rights if every right in the Valley had to be 
adjudicated. 

In making that assertion, however, we also asserted in the complaint 
that there were reserved rights to the use of water for the needs of 
the forests. That is our view. We believe that the genesis of the 
act, pursuant to which the national forests were established, contem- 
plated the protection of watersheds. 

We do not believe, however, that any of the complaints or the as- 
sertions conflict with the 1 rights of private individuals; I know of 
none. I do believe, however, that it would have been dereliction on 
our part not to make claims for those rights, else we might have been 
charged with abandonment. That was the reason for that. 

The CHatmman. You are referring, then, only to riparian rights 
on federally held lands? 

Mr. Veeper. May I put in this additional statement? 

We have made this statement, that there were reserved rights. Now, 
I think that the measure of those rights would probably be the same 
as riparian rights. 

The State of California has recognized that those lands have ri- 
parian rights by their decisions. But our allegations were that there 
was reserve. I believe that when those natural forests were estab- 
lished it was the intention of Congress that there would be reserve 
water to the extent that they would be required in the national for- 
ests, for ex: unple for stock watering. I think there are rights there 
that the Forest Service makes available for the use of people who run 
their stock in the national forests. I think that those rights are part 
and parcel of the land. 

Mr. Asprnauy. Mr. Chairman, would you yield to me? 

The Cuatmman. Yes. 

Mr. Asrrnatt. Would you have proceeded in the same manner if 
this problem had arisen in the State of Colorado, where we do not 
recognize riparian rights? 

Mr. Veeper. I think the allegations, Mr. Aspinall, would have 
been the same. 

I want to make it clear that the claim of the United States in this 


complaint is not limited to a riparian right. I would be wrong in not 
saying that. 
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We assert that when Congress authorized the reservation of na- 
tional forests, it impliedly reserved whatever rights to the use of water 
they might need. 

Up in the State of Colorado, for example, there are large areas in 
the mountains, as you well know, where there are numerous meadows 
which are subirrigated, which receive water from the streams tra- 
versing them. 

I believe that Congress, when it authorized these national forests, 
authorized an implied reservation for those rights. I do not believe 
that it could ever have been contemplated that there would be estab- 
lished national forests without any rights to the use of water on them. 

I realize that it is a touchy question, but I would be in error not to 
state that that is the position of the Department here. 

We do not believe—and I have never asserted myself, and certainly 
I make no assertions absent authority from the Department—that 
there is an invasion of a single individual’s vested right. 

Mr. Asprnauu. Will the chairman yield for another question? 

The Cuarrman. Yes. 

Mr. Asprnatu. Aren’t we getting into a rather dangerous territory 
on that kind of assumption where we permitted a Federal reclamation 
project to go into an area and take water away from the national 
forests or the Bureau of Land Management areas and dry it up, with- 
out any consideration of preserving those values? 

Mr. Veeper. I think that there is a very great problem there; I have 
said this before. 

I think that sometimes the National Government is competing with 
itself in regard to the available supplies of water. I think that is 
just what you stated, Mr. Aspinall. 

I think there are instances where there is a conflict, for example, 
between the Bureau of Reclamation and the Bureau of Indian Affairs 
for water. I have seen it. I think it is too bad. I think that there 
should be an inventory of the National Government’s rights to the 
use of water. I think that isa problem. 

The Cuatrman. Do you assert that the appropriation and use of 
water, either on Federal lands or off Federal lands, of water arising 
on Federal lands, is subject to the disposition under State law? 

Mr. Verner. I feel this way about that, Mr. Chairman: 

I believe, as is so often the case, water rises on the national forests 
and runs off the national forests, and into the streams, and there it is 
certainly available for appropriation under State law, because cer- 
tainly the acts of 1866, 1870, 1877 are applicable to the waters that 
have gone off the national reserves. 

In regard to the waters essential for the preservation of the forests, 
I believe there must be a reservation of a quantity of water sufficient 
to provide, for example, the meadows in the State of Colorado. 

But certainly I do not believe that the National Government, 
through its national forests, could expand the rights in the national 
forests to the point where they would invade the vested rights which 
have been acquired off of the national forests. I think that those 
vested rights are sacred and are subject to the same kind of protec- 
tion as a man’s title to his land that he occupies. I do not believe we 
could invade it. 

The CHarman. Suppose I am a permittee on a national forest. 
Who do I get my right to use water from? Do I get it by applica- 
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tion to the State on the stream, or do I get it by application to the 
Forest Service ? 

Mr. Verper. I think this: That you could get a permit to the ex- 
tent that it could be granted to you, from the Forest Service. In 
other words, there is an act, I think it is title 16, United States Code, 
section 481, which provides that, within the boundaries of the national 
forests, w ater may be used pursuant to the State law or pursuant to 
a Federal legislation as may become enacted. I am just paraphras- 

it. 

“"' I believe it would be entirely possible within the national for- 
ests for a man to get a permit from the Forest Service to go in there 
and use the water for his own purposes. 

However, I may be in error in this, but I do not believe that he 
could acquire on the national forests a vested right to the use of 
water, to the exclusion of the Forest Service or to the exclusion of 
people in general. 

As I understand it, “ national forests were reserved for all the 
people, and therefore I do not believe that it would be proper to 
permit a man to acquire an undisputable vested right to the use of 
all the water within the national forest. I think it defeats the end 
of the national forests. 

I know that applications are made to the States by people using 
the water on the poten forests. I know it is the practice in many 
instances. However, I do believe that the Forest Service has the 
power to grant permits to people to go on and use the water. 

I do not believe the national forests or the Bureau of Forestry, the 
Forest Service, has the power to grant outright the waters which 
were reserved for all of the people. 

An example of that, Mr. Chairman, would be in my own State of 
Montana. svar people all use the national forest for their summer 
grazing. I do not believe it would be right for a stockman to go in 
and appropriate the water to his own private and beneficial use to 
the exclusion of other stockmen. I do not believe that could be 
done. 

The Cuarrman. Let us assume that a project is built on a national 
forest for the use of water, a dam, or an irrigation project. 

Would you say that the Forest Service w ould have the right to issue 
permits to the use of water, in conflict with the permits granted by, 
say, the State of California for the project already in existence ? 

Mr. Vreper. I would be reluctant to reply to that because I am 
not sure of what laws are applicable there, but I believe that if the 
Forest Service granted rights to go in and build a reclamation project 
on the national forest, and a project was built and authorized by 
Congress, I certainly think that vested rights would then be accrued, 
and I do not believe that they could be interfered with by the Forest 
Service. 

The CHarrman. Let us assume the State builds a Feather River 
project, as it plans todo. The Feather River project drains a great 
watershed, largely in the national forest. Now, who grants the ri ‘its 
to fill that reservoir ? 

Mr. Veeper. I think, in the first instance, Mr. Chairman, that the 
Congress would authorize the construction 
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The CHamrman. Congress is not going to authorize this construc- 
tion. This construction is by the State. I want to make that very 
clear, that the Feather River project is to be constructed by the State 
of California, but that the water to fill the reservoir comes off of 
and is surrounded by Federal lands; and the watershed drained and 
used for the purpose of implementing the project is a federally owned 
watershed. 

Now, when the State, as in our State, filed on all the unappropriated 
water under the State constitutional mandate of 1927 and granted 
those water rights, do you assert that the Federal Government, 
through the Department of Agriculture or otherwise, can cut off those 
water rights ? 

Mr. Verper. Not at all. I understood you to say that the project 
was going to be built on the forest reserves; the water that runs off 
the forest reserves, when it leaves the forest reserves, is available for 
For under State law. There is certainly no doubt about 
that. 

I do not know what the effect would be if the claims of the national 
forests were of such magnitude, for example, that they would dry 
up all the streams in the national forest and destroy the forest and 
destroy the forage. 

I am not willing to say that claims of that right could be asserted. 

I do not believe that it was ever intended by Congress that appro- 
priation would be made to such an extent as would dry up the national 
forests and destroy them. 

But in regard to the rights of use of water acquired off the na- 
tional forests, it is not even doubtful in my view that the State law 
permits the appropriation of those rights to the use of water. That 
stems from the acts of 1866, 1870, and 1877. 

The CHarrMan. Does not your present complaint, in count 10, 
prayer 4, deny the right of the State water rights board to hold 
hearings and issue permits to appropriate surface water of the Santa 
Margarita River? 

Mr. Veeper. Sir, could I have that citation again ? 

The CHatmrman. Count 10, prayer 4. The complaint bafiles me. 

Mr. Veeper. That is on page 38. You inquire as to whether we 
deny that the State may hold these hearings? 

The Cuatrman. I am trying to find out whether or not you deny 
the power of the State and water rights board to hear and issue 
permits on unappropriated waters. 

Mr. Veever. The matter to which you refer is count 10, page 18, 
and then the prayer is paragraph 4, page 38. 

No, we certainly do not. 

Our position is this, though: That the State of California inter- 
vened in this litigation, just like any other party litigant, and at the 
time of its intervention, these claims of the Fallbrook Public Utility 
District were in litigation with us. 

Our view is that a party to the litigation cannot change the status 
of that litigation to the embarrassment of any party. I think that is 
sound law. 

Our position in this regard is that the State of California has pro- 
ceeded to act in a manner which changes the status quo very, very 
materially. 
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Mr. Chairman, I bring to your attention that claims 12178 and 
12179, which are set forth on page 18, are claims which the Fallbrook 
Publie Utility District did not assert in the original case. These 
are afterthoughts. These are claims that were filed on the Sandia 
and Rainbow Creek, and when they filed their original answer to our 
complaint they did not set them up. 

After the complaint had been filed and the answer had been filed, 
Fallbrook then came along and said, “We want to make some claims 
on the Santa Margarita River for an additional 20,000 acre-feet.” 
Those claims were never asserted. 

So we have pleaded that the State of California, by entertaining 
hearings in regard to those claims, is very, very drastically and very 
materially changing the status quo of the litigation. That is the 
reason why that is pleaded. 

Mr. Saytor. Mr. Veeder, what you are saying is that you object 
very strenuously to anybody else having another idea after they have 
once put it down on paper, but it is perfectly all right for you or 
anybody that is representing the Federal Government to change their 
mind any time they want to, and that is perfectly all right. 

Now, you have changed your mind in this case a half dozen times, 
and that, to you, is perfectly all right. But you hold up to holy 
horror and public scorn and ridicule when the people of the State 
of California or the people in Fallbrook try to protect themselves, 
when you take a new tack and that is awful. But you having taken 
a new tack upon them, that is perfectly all right. 

I cannot for the life of me understand the thinking that goes 
through your mind, and the people that are down there with you. 
That goes for the people in the Marine Corps who seem to be abetting 
and assisting you In every way possible. 

The CHatrMan. Let me ask one further question, and I am going 
to yield to the floor. 

Would you define the scope and the limits of the so-called reserved 
water rights which you assert exist on Federal lands, in the Federal 
Government ? 

Mr. Veeper. It is our position in that regard that when lands are 
reserved, the use of which require water, the waters are reserved to 
the extent necessary to fulfill the intendment of the Government. I 
do not believe that they can invade any vested rights that were vested 
prior to the time of reservation, but 1 do believe that it is sound law 
to say that when the United States reserves property which it owns 
and has always owned, that it likewise reserves a sufficient quantity 
of water to make that land useful for the purpose of the reservation. 

The Cuairman. It is nebulous, and an open-ended reservation, 
then ? 

Mr. Veeper. I did not mean to be sharp when I said that. No; I 
mean that there are cases which have defined the extent of that reser- 
vation. 

I might cite the case of United States v. Walker River Irrigation 
District. I think that is reported in 104 Fed. 2d. The court said 
there that the reservation is limited to the needs which experience has 
shown necessary. 

Later, in the Ahtanum decision, which is reported, I believe, in 236 
Fed. 2d, they said that the Congress had the mght to set aside and re- 
serve the quantities of water necessary to meet the needs of the Indians. 
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The limit of those rights, I believe, would vary from case to case. 
I believe in the Santa Margarita Valley the Cahuilla Indians are on 
extremely arid desert, if it were not for the water of Santa Margarita. 
I do not think it was the intent of Congress or the Government to put 
the Indians on the reservation and say that they cannot have an 
water tosurvive. I donot think the Congress eeu dothat. I thi 
that is the whole theory of the implied reservation. 

Certainly, I do not believe that there is anything different than 
good sound title determination. 

I think this: That the National Government certainly has the 
power, and the courts have said so, to reserve the rights of use of 
water to meet its needs. I do not think it could, however, exercise 
that reservation to the point where it would infringe upon rights 
which were vested prior to the reservation. I think it is just sound 
title law. I do not believe there is anything revolutionary about it, 
really. Certainly, it has been a theory stiei-bes been advanced for a 
great many years in the Government. It is nothing new to me. 

Mr. Sartor. Following that out, Mr. Veeder, do you assert that the 
Government has any more right on the Santa Margarita land than the 
people who originally had Santa Margarita ? 

Mr. Veeper. You mean, on the rancho? 

Mr. Sartor. On the Rancho. 

Mr. Veeper. I think this—and we put it in a stipulation with the 
State of California—that the rights which the United States claimed 
were the rights which the Rancho Santa Margarita had, plus what- 
ever rights may have been acquired by prescription or use, or both. 
That was spelled out in the stipulation. 

T will be candid with you, and say that the extent of the rights 
that were acquired by the rancho had never been specifically defined. 
Whether the rancho had some additional rights by appropriation or 
by prescription, I do not know. We will not know until the matter 
is adjudicated. 

So that is the reason for the language. We certainly do not say 
that by reason of acquiring the Rancho Santa Margarita that we could 
invade the vested rights of anyone else. 

Mr. Sartor. Mr. Veeder, you have now changed your position 
from the position that you took before this committee on a prior 
occasion, because you told this committee at that time and before this 
case was decided that the needs of the United States were determined 
by the number of Marines we have decided to put on Camp Pendleton. 

Mr. Verper. May I elaborate on that? Rights which the United 
States acquired are riparian rights in character, I think the largest 
rights it has. We have a large area of riparian rights in the area of 
Camp Pendleton. I think the question there is the same as any other 
riparian owner. Is it a reasonable use? I think the rule of reason 
is the rule, and you California lawyers know better than I do. 

I think the measure of the right that a riparian has is: Is it rea- 
sonable as it relates to other riparians? Therefore, it is entirely possi- 
ble that within the rule of reasonable use, the Marines could increase 
the quantity of water it would take, but always within their riparian 
rights. 

Mr. Sartor. How could they get any more riparian rights, since 
they are the last ones down on the river? You cannot have any 
riparian right if you are the last one down. You take what is left. 
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Mr. Veeper. Mr. Congressman, the way we view this is that in 
regard to riparian uses we hold those correlative with every other 
riparian on the stream. I think that is the law of California, and 
I think it is true. 

I want to hasten to add, before there is any mistake about this, the 
Marines are also using water outside of the watershed. We cannot 
exercise their riparian use outside of the watershed. Those are of 
a variety and of a different kind of right than the riparian use. But 
certainly in regard to riparian uses, we believe that we acquired 
them and within the watershed we can use them reasonably, the same 
as any other riparian. 

Franz R. Sachse, the attorney for the Fallbrook Public Utility 
District, takes issue with this. He says that a military use is not a 
riparian use. We disagree with that. We think that when we bought 
riparian land 15 years ago and built a large military establishment 
there, that the United States acquired riparian rights and can exercise 
them to provide water for the Marines within the watershed. 

Mr. Savior. You know, Mr. Veeder, I think if you would have 
taken the approach that the chairman and some of the rest of us 
suggested a few years ago in California, you would have been much 
farther ahead and had a great deal better public relations in that 
area. That was, instead of wasting all this money on high-priced 
legal talent and court costs, and so forth, that you take that money 
and go out and go on up the river and pay them, in accordance with 
the Constitution, for the water rights that they had, and then you 
could use whatever you wanted in the basin. 

Mr. Vrerprer. May I respond to that? 

Mr. Sartor. Yes. 

Mr. Veeper. The important factor is this: We are not contesting 
with any holder of vested rights which were vested at the time we 
bought our en But we are saying this, and emphatically, 
that the Fallbrook Public Utility District claimed no rights to the 
use of water whatever when we bought that land. It made no claim 
for water for 4 years afterward. 

I deny that by filing a piece of paper with the State of California 
that the military, the Marines, can be deprived of the water that 
they were using at that time. I do not believe that the law of Cali- 
fornia envisioned that a man can come along and do that. 

If only surplus is involved, if they can find any, I do not believe 
there is much of a dispute. But we do deny that the military having 
built this tremendous area with Fallbrook’s full knowledge, that Fall- 
brook can take it from them now. 

Mr. Sartor. What is the effect, in your opinion, of the act of Con- 
gress, 83d Congress, 2d session, Public Law 547, on this matter? 

Mr. Veeper. That is the act that Congressman Utt introduced. I 
think that the act is very specific in providing for the construction 
of adam. It has authorized the dam. I think it specifically provides 
that the Marines are not to relinquish any water to Fallbrook. 

I believe that that bill relates to surplus water and not to water that 
the Marines have been presently using. 

Mr. Saytor. You say they are not using surplus water ¢ 

Mr. Veeper. I believe that if there is surplus water available, that 
is the water to which Mr. Utt’s act had application. I do not believe 
it had application to water that they are using outside of the water- 
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shed or water that they are using within the watershed. I believe it 
applies to water that was not being used, if:there was any water. 
That is my interpretation of it. 

I know that Fallbrook has not accepted that act. I do not know 
why. But the fact remains that the bill specifically provided that the 
jiahin which we had purchased from the rancho, which we had ac- 
quired by prescription or use, or both, were to be preserved, and the 
act was not to constitute a relinquishment of those rights. 

Mr. Sartor. That is all. 

The Cuamman. Mr. Utt. 

Mr. Urr. Mr. Chairman, yes, I have some questions that I would 
like to ask Mr. Veeder. 

I will again state that my concern is that the amplified complaint 
jeopardizes the rights of Camp Pendleton and the needs of Camp 
Pendleton, and that if you are successful in it, Camp Pendleton will 
have Jess water next year than it had this year or last year or any 
other year. 

You stated to Chairman Engle that you felt that the Forestry 
Department had the right to issue permits on the forestland, regard- 
less of the State board of water resources permits. Is that correct? 

Mr. Veeper. I believe that they have. Yes, 1 do. I believe that 
a& man can come on to a national forest and secure a permit and use 
water there, even if he has not complied with the State law. 

I think that the matter here, though, Mr. Congressman, is aca- 
demic. I do not know that on the national forests there are any 
filings at all. I understand that there are several people who have 
made filings with the State, who divert water off of the national 
forest for use of the forest reserves. 

Mr. Urr. My reason for that question, sir, was because the United 
States Government itself filed for permits from the State board of 
water resources commencing back in 1926, for their own use. If they 
had the right to give an individual a use, they certainly must have 
had a right to give them a use to their own water. 

But in 1926, 1931, 1934, 1937, 1949, and 1955 the United States 
Cleveland National Forest applied to the State of California for per- 
mission to use water that was on this national forest. If your theory 
is right, that was a waste of time for the United States Government 
to make thoseapplications, was it not? 

Mr. Veeper. I hate to say it is a waste of time or a waste of money. 
I truly believe that while the Forest Service makes filings, and I 
have no objection to it, really I think it is a waste of money and time. 

But I know that there is a great deal of water being used on 
national forests today, for which no filings have been made. I know 
that that is true throughout the West. I have seen it personally 
many times. 

I do not believe that, for example, they can comply with the State 
law in many instances. I can give you an example, if you desire it. 

In the State of Utah we had litigation not so long ago, in which 
it was said: The United States has made a filing to appropriate water 
for stock watering purposes, but it does not own any livestock. 
Therefore, how can it appropriate water for that purpose ? 

That is a good question. I am not being critical of the Forest 
Service. If they want to make filings, it is all right with me, but I 
do not believe it adds anything to their rights, and I do not believe 
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that it should embarrass the United States if subsequently it should 
find that they did not file for all the water of which they now make 
use. That is my view on it. 

Mr. Urr. I want to get back to the appropriative permits. The 
Navy did file permits to the State water resources board, did it not, 
for surplus water ? 

Mr. VeepEr. Yes, it did; yes, sir. 

Mr. Urr. What happened to those permits? 

Mr. Veeper. It made an application, and on April 10 the water 
resources board rejected that application and granted to Fallbrook 
the right to build a dam at the Lippincott site. 

Mr. Urr. What remark did the State board of water resources 
make regarding the denial of the applications of the Navy ? 

Mr. Veeper. I do not have that with me. The statement that was 
in the decision was to the effect that the United States only appeared 
specifically to object to jurisdiction and did not proceed in con- 
nection with the claim. 

I appeared specifically and pointed out to the board that the United 
States had a filing but that the case was in litigation. It was our 
view that the State water board should not proceed at that time with 
the hearing. 

Mr. Urr. They did say that the Navy had not diligently prosecuted 
those applications, and they had nothing else to do but deny them; is 
that not correct ? 

Mr. Verper. I do not know, Mr. Utt, whether they used the word 
“diligent” or not. They said that we did not put in evidence in 
support of them. 

I had my own view, and I still think that there is merit to it, that 
having appeared specifically, we took all the precautions required 
to protect those rights, whatever they may be. 

Mr. Urr. With reference to section 2 of Public Law 547 of the 
83d Congress, in which Congress directed the Secretary of the Navy 
to proceed diligently with those applications, unless advised other- 
wise by the Department of Justice that they should not do so, I want 
to ask you: Did the Navy prosecute those applications ? 

Mr. Veeper. No, not to my knowledge. 

Mr. Urr. Were they ever advised by the Department of Justice 
that they should not prosecute them ? 

Mr. Vreeper. Mr. Utt, I would like to check on that. I do not 
recall that I ever advised them one way or the other on it. But I 
think in view of the litigation pending at the time, that it might 
not have been otherwise. 

Mr. Urr. That is, of course, beside the point. 

Mr. Veeper. I should not have made that statement. 

Mr. Urr. I will save that question for the Navy. I want to see 
if they were ever advised by you not to prosecute. 

The CHarrMan. We have a quorum call. 

Mr. Urr. I think I would like to go over some parts of the com- 
plaint with you, Mr. Veeder. 

Mr. Vreper. May I add one thing, Mr. Utt? 

You asked me, did I ever advise them not to prosecute the claims. 
I would have to go back to the files. I do not believe we ever did, 
but I want to be sure on that point. 
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Mr. Urr. Now, referring to the supplementary and amendatory 
complaint, on page 2, beginning at line 14, you say that— 

The site for the establishment of Camp Joseph H. Pendleton by the United 
States of America was selected by reason of its unique combination, first of the 
availability of a supply of water from the Santa Margarita— 
then the amount of land and its position close to the ocean. 

What was the finding and how much examination was made at the 
time of the acquisition of this property as to the availability of water 
in the Santa Margarita? 

Mr. Veeper. Sir, I would have to refer that to General Allen. 
That was before my time. 

Mr. Urr. And in your complaint you laid a great deal of stress 
upon the litigation between the Vail Ranch and the Santa Margarita. 
Is it your contention that the judgment laid down the law of the river 
and litigated and established and adjudicated all of the rights on the 
Santa Margarita River ? 

Mr. Vrerprer. No. There were many parties who were not in the 
litigation. There is an interest there, Mr. Congressman, though, 

At the time of the litigation the Fallbrook Public Utility District 
was in existence—— 

Mr. Urr. Simply my question is: You allege that all of the waters 
of the Santa Margarita were adjudicated in that case ? 

Mr. Veeper. That is what is recited in the decree, and recited in 
the case. 

Mr. Urr. Now, as regards to the riparian rights, you do not con- 
tend that the water arising from riparian rights can be exported from 
the watershed ! 

Mr. Veeper. Absolutely not. The riparian right is limited to the 
area within the watershed. 

Mr. Urr. Then, if they cannot be exported, how do you have rights 
to that water that has been exported? 

Mr. Veever. There are these theories; these theories have not been 
adjudicated, but they will be adjudicated in the case: 

It is our view that when we acquired the Rancho Santa Margarita, 
they were using appropriative water as distinguished from riparian 
water, and they were using it at that time outside of the watershed. 

They were also using appropriative water within the watershed, in 
addition to their riparian rights. 

It is our view that, possibly with a small quantity in excess of that, 
that the appropriative rights of the Rancho Santa Margarita, plus 
their riparian rights, plus whatever prescriptive rights they have, 
would be adequate to meet the needs of the Marines. 

We have put in the term “riparian prescriptive and rights acquired 
by use” because prior to 1914 in the State of California appropriative 
rights could be acquired without any filing whatever. 

We know that Lake O’Neil was using water long prior to 1914. 

We also believe, and we think our proof will sustain us, that within 
the watershed there are also large quantities of water being used by 
the Rancho Santa Margarita which were in excess of its riparian 
entitlement. 

We have also taken the position, and this is a question of law that 
I think has to be resolved in the case, that when the United States 
of America diverted and applied water to a beneficial use, in advance 
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of the time that the Fallbrook Public Utility District made its filing, 
and spent hundreds of millions of dollars literally, that we acquired 
a right to the use of water that could be exercised irrespective of the 
fact that Fallbrook came in 4 years later and complied with State 
law. 

I would take that position in regard even to a private individual. 
For example, assume, Congressman, that you had a house and diverted 
water outside of the watershed and used it for several years. Then 
a man upstream came along and made a filing with the State of 

California. 

I believe that you would be protected against the technical filing— 
that is all Fallbrook did—even though your party upstream had 
‘ —— with the State law and you had not. 

I do not believe that it is the law of California that the man can 
go in and spend a million dollars, his neighbor can watch him spend 
a million dollars using water outside of the watershed, and then the 
fellow go upstream and file an application with the State and says, 
“I am going to take all that water that you have been using all these 
years, and I am going to take it away from you.” 

I do not believe that that is the law of California, 

Mr. Urr. Their application did not state that. 

Mr. Vereper. Well, it states this, Mr. Congressman: That they are 
claiming 30,000 acre-feet of water. Now, for the Fallbrook Public 
Utility District, 30,000 acre-feet of water used by them would put 
the Marines out of business. 

My own view is that, except in exceptional years of runoff, there 
is no water available for appropriation in the Santa Margarita 
River. I think that is a matter to be adjudicated. We do not feel 
that there is surplus water in the stream of such character that it can 
be exercised without invading our rights. 

We feel that we have probably as fine a water right as anyone ever 
purchased or ever exercised. I cannot imagine anything better than 
our subterranean basin, which is wholly dependent upon the runoff 
from the Santa Margarita, a river. If the people are able to take 
that water away, it destroys that subterranean basin. It cannot 
divert the water without destroying the basin. That is the genesis 
of that litigation, and that is the reason for it. 

i think this is perhaps more for the Marines than for me. If there 
is some way that Fallbrook could get water, not including our rights, 
certainly we have no desire to interfere. 

Mr. Urr. Is it your contention that a riparian right is determined 
by the need ? 

Mr. Vereper. Yes. 

Mr. Urr. Could you cite any case to me where riparian right is 
determined by the need of the landowner? 

Mr. Veeper. I am not quite sure what you mean by “need.” I 
thought when you said “need,” you meant “use.” I think a riparian 
right can be used for any beneficial purpose. I think the limitation 
upon that beneficial purpose is the reasonable use in regard to other 
riparians. 

You say: “Are rights governed by need?” I think that by “need” 
we need water for “military purposes and we need a very sizable 
quantity of riparian water for military purposes. I think ‘that cer- 
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tainly the measure of our needs is extremely important as to other 
riparians, 

This is another matter in litigation. I do not believe that the rule 
of reasonableness has application to an appropriator like Fallbrook. 
I believe that the riparians among themselves must make reasonable 
use, but a subsequent and a junior appropriator of the character of 
Fallbrook I do not believe under California law can come along and 
say, “We are going to dry up this area because you are making an 
unreasonable military use.” 

Mr. Urr. This application is for surplus water, is it not ? 

Mr. Veeper. Yes. 

Their applications and their permits will be issued subject to vested 
rights. 

Mr. Urr. What is your idea of surplus water ? 

Mr. Veever. Well, I think the word “surplus” can and does vary 
from day to day and from hour to hour. Out there this year some 
water went into the Pacific Ocean. I am not sure that there was any 
surplus at all this year. We did not have a drop of water. I 
shouldn’t say. For 6 years we were operating on an almost zero 
basis. Now, we had a good year this year, and it recharged our 
basins and we are glad. Some water went into the Pacific. 

Now, whether ultimately it is determined whether that was surplus 
or a part of it was surplus is a matter of fact, and I am not in a posi- 
tion to state it. 

Mr. Urr. Do you in any way challenge the figures of the United 
States Geological Survey as to the amount of water that flowed into 
the Pacific Ocean over the last 20 or 30 years ? 

Mr. Veeper. No, sir. 

I will say this: I think the United States Geological Survey figures 
are as correct and as accurate as any could be obtained, and we rely 
on them all the time. 

Mr. Urr. Those figures show, do they not, that over a period of 
20 years there was an average of 28,000 acre-feet of surplus water 
flowing into the ocean ? 

Mr. Veever. Yes. I believe that is illusory 

For example, we will have the years before 1937 and 1938. You 
will have a period where there will be a sharp rise of water and a 
runoff into the ocean. Then for the next 6 years you would not have 
any water, or you will have a small amount of water. 

It is true you can divide the 70,000 acre-feet by 20 years and come 
up with an average, but that is not meaningful because you would 
be out of water maybe 10 out of those years. 

A good example of that is the fact that over a 64-year period there 
were only 9 years when they calculated there was ‘surplus water at 
the valley reservoir. While it is true that in 1916 you had a flood, 
if you average that over 15 years and you do not have very much 
water, you do not have a firm supply of water. 

Mr. Urr. It is true that the last 10 years have been very dry. But 
to go back to 1936, to which you refer, 116,000 acre-feet went into 
the ocean. The next year 22,000 acre-feet; the next year 22,000 
acre-feet; the next year 22,000 acre-feet; the following year 117, in 
acre-feet; the following year 16,000 acre-feet; the following yea 
47,000 acre-feet. 
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So in that period of time there was a considerable amount of sur- 
plus water, and that is the water upon which the application for 
appropriative rights have been claimed. 

I think there should be some distinction made between your anal- 
ysis of appropriative rights. When you talk about appropriative 
rights, are you talking about rights obtained by self-help or pre- 
scriptive rights, or are you talking about the surplus water as em- 
bodied in the law after 1914, when it was necessary to get a permit 
from the State of California to appropriate those waters? 

Mr. Veeper. I believe the law in California will ultimately be 

roved to be this: That you can acquire a right to the use of water 
by filing an application, and your priority date will date back to that 
time. But I also believe, and I believe it is sound law, that where a 
man spends his money and diverts the water and the man applies 
to it beneficial use before any other rights are attained, and that is 
the case here, I think he has effected an appropriation. 

That certainly used to be the law of California. 

I will go one step further. We built a vast military establishment. 
True, we did not comply with the State law when we began diverting 
the water out of the watershed, but Fallbrook knew that we were 
doing it. They knew that for a good many years before Fallbrook 
made its filing that they were doing it. 

I believe that the law of California would say that we do have 
an appropriative right, even though we did not file a piece of paper, 
because our right became vested and accrued prior to the time that 
Fallbrook took any step to initiate rights. 

Mr. Urr. How cou it accrue under any other instrument than 
adverse possession or prescriptive rights ? 

Mr. Veeper. I think there are two ways to effect appropriation. 
One is by actual diversion of water and applying it to beneficial use. 
That is certainly the law in Colorado. I believe it to be the law in 
California for the very reason I expressed. 

I think that what you acquire when you make a filing is the right 
to have your priority date back to the date of your filing. You do 
not get that advantage. But I believe that is sound law. 

Mr. Urr. Is it your opinion that under riparian rights that the 
landowner has no right to restore or to restrict the flow of river 
beyond the actual use for that day or that week or that month in 
which the river was passing by and through his land ? 

The CHarrman. It will be necessary for me to leave in a few min- 
utes to go to the Supreme Court. Mr. Utt will continue his ques- 
tioning and the committee will adjourn at 12 o’clock and reconvene 
at 2. 

Is that agreeable to you, Mr. Utt? 

Mr. Urr. Fine. 

Mr. Veeper. I think the last question was whether there could be 
storage of water from riparian rights. 

It is the position of the Department, and certainly my position, 
that there can be no cyclic storage. I think the question of how you 
could obtain water under a claimed riparian right may vary by the 
facts somewhat, but you certainly cannot impound riparian water 
and carry it over to the next year. That is for sure. 
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Mr. Urr. Can you carry it over to the next month, in your opinion ? 

Mr. Veeper. I would like to try that question out. 

An example would be the impounding of water behind a dam used 
to generate electricity. 

There is language in the Mount Shasta case, as I remember, which 
indicates that there could be some short time. I do not believe they 
use the word “impound.” I think they retain the water a short time. 

We do not advert at Camp Pendleton that you have a right to im- 
pound the riparian water for any appreciable time. I would like to 
put in some evidence on that, as to how they actually handled it. 
Believe me, there has never been an assertion by us that the riparian 
right carried with it a storage right. 

Mr. Urr. Well, the water stored in the O’Neil Lake for some 
period of time has been a diversion of water from the stream, has it 
not, during the times that the water was running to that point? 

Mr. Verper. Oh, yes. 

The Lake O’Neil right dates back to 1883, and it is an appropria- 
tive right. 

Mr. Urr. Gained by use or gained by adverse possession ? 

Mr. Veeper. The right that we are asserting there has been some 
enlargement, which is going to be a question of fact. But the right 
that we are claiming for that Lake O’Neil is an appropriative right. 
It was acquired prior to 1914, and at that time acquired in compliance 
with the strict letter of law, which says: 

If you divert and impound the water, you have an effective appro- 
priation at the time, if you appropriate for beneficial use. 

Mr. Urr. Is it your position that the Government has a right to 
recharge the underground basin by putting in crossdams and retain- 
ing riparian water, underground, as well as above ground, for the 
purpose of recharging the underground supply in opposition to 
someone who has filed an appropriative claim for that, which would 
have reached the ocean in the natural state of the riverbed ? 

Mr. Veeper. Well, I take this position in that regard : That at Camp 
Pendleton the water that is spread is applied to a beneficial use in the 
first instance. There are areas where the facts may show, and I am 
not conceding it, that we were putting water underground, which 
would not have gotten there otherwise in the process of irrigation. 

If that is the case, we take this position: That it is a sound practice 
and a sound riparian use to assist nature in getting the water under- 
ground. 

It is a question of fact, Mr. Utt, on that, and I think we are going to 
have to put in evidence to show how much we claim in that connec- 
tion. But we do feel that that is a proper riparian administration of 
available water resources. 

Mr. Urr. In your amended complaint, including the other Govern- 
ment land, such as land of the Bureau of Land Management and 
Indian reservations and the forestlands, you have asserted a right, 
a riprian right, to approximately 150,000 acre-feet of water. 

If your theory is right, and those Government lands are adjudicated 
to have that much water, how is Camp Pendleton going to be sup- 
ported downstream ? 

Mr. Veeper. [ look at it this way: 
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There will be a claim for entitlement of a large quantity of water. 
For example, the Vail Estate immediately upstream from us, if they 
were to get all of the riparian water that they claim, we would be 
dried out completely. That would be true in regard to all of the 
Indian lands, if all the Indian lands received all the water that they 
could, if the water was available for beneficial use. But, of course, 
that is not the case. A large share of the water that reaches Camp 
Pendleton rises on lands which the United States does not own and 
has no interest in whatever. 

For instance, Murrieta Creek, which is a large contributing source 
of water, large for that area, does not rise on any national lands. 
Sandia, Rainbow, and De Luz Creeks, except for a minor quantity on 
De Luz Creek, none of those waters rise on Indian or Forest Service 
lands, so there would be no competition there whatever between Camp 
Pendleton and the Indian lands or the other lands. 

The Cahuilla Indian Reservation is the only one, and the Pechanga. 
Conceivably, there would be some competition, but I do not think 
it would be remotely possible that they would conflict with the rights 
of Camp Pendleton. 

Mr. Urr. You assert on behalf of that Indian reservation for some 
60,000 acre-feet. 

Mr. Veeper. That is right. There are that number of riparian 
lands, if the waters were available, which could be applied to a bene- 
ficial use, but there is simply not that kind of water. 

Mr. Urr. To be available, that means it has to be taken out and used, 
put to beneficial use while it is passing the land. Once it has passed 
the border of that land, they have lost the riparian rights; is that 
correct ¢ 

Mr. Veeper. That is correct. 

Mr. Urr. This streamflow is so erratic that maybe 50,000 acre-feet 
will run into the ocean in the period of 3 or 4 or 5 days. How would 
it be possible for any or all of the riparian users to use that much 
water beneficially during that week ? 

Mr. VeepeR. It is impossible. 

Mr. Urr. Then they have surplus water. 

Mr. Verper. I cannot agree on that, Mr. Congressman for this 
reason : 

The mere fact that some water goes into the ocean is not evidence, 
per se, that it is surplus. Our basin at Camp Pendleton needs to be 
recharged, and we believe that one of the best ways of recharging, 
probably the only one of recharging, is to have a substantial quantity 
of water during these vaetualts high periods to reach that basin, 
and to recharge it. 

It will be adverted by Mr. Sachse that very probably that is a waste 
of water. We disagree with him. We believe that it is part of the 
riparian right. 

I believe that California cases support us in saying that part of 
your riparian right is to bring water down to recharge your basin. 
If we are in error, then the matter will be decided. 

However, as I said before, whether water is surplus depends upon 
an hour-to-hour and a day-to-day situation. It may be for the first 
10 hours it is not surplus, it is recharging our basin, it is irrigating our 
land. Maybe for the last hour it may be surplus. But who knows 








26 SANTA MARGARITA CASE 


ree the effect would be of knocking that crest off of the flood? We 
o not. 

We feel this way, and we are certainly opposed to any water being 
wasted : The Marines should be complimented for the way they have 
husbanded their water. Had they not, they could not have stayed 
there. They have donea fine job. But we do say if Fallbrook knocks 
the crest off these floods—I shouldn’t use the word “floods”—these 
high waters, we believe that they will prejudice our rights and will 
take away rights that were vested, and we acquired, when we pur- 
chased them. 

Mr. Urt. Why does the United States Government have a superior 
right to store riparian water underground than Fallbrook would have 
to store it above ground? 

Mr. Veeper. If there is actual storage it would be a question. If 
we are actually storing water underground, as I say, there might be 
a conflict between two appropriative claims. 

But we feel this way: That in administering our water when it 
gets down to our large basin, that it is only commonsense to spread 
that water out and to get it underground. 

Mr. Urr. I will agree with you 100 percent that when it gets down 
there you have the right to do that. My question is: Do you have a 
right to stop anyone else who takes the water which, in the normal state 
of the river, reached the ocean / 

Mr. Veeper. Yes;I think wedo. I think it is a part of our riparian 
right. There is a disagreement on that, but I believe that when water 
is coming down to our basin, it is wise administration and sound 
conservation to help that water get underground. 

Mr. Urr. I say I agree with you on that, and I always complimented 
the Marine Corps for husbanding the water that they get. 

My only question, again, is: Is it more their legal right to store water 
underground than it is for somebody upstream to store the water 
which would have gone into the ocean if they have an appropriative 
right to store that water ? 

Mr. Vereper. My answer to that is that we are exercising the rights 
that are vested in us when we do that. We think that those rights 
are superior to Fallbrook’s. I think, though, Mr. Congressman, in 
that regard, that it is an issue to be resolved in the case, and one that 
will require introduction of evidence. 

Mr. Urr. In your complaint you have also alleged rights and 
prayed for a quiet title of appropriative rights granted by the State 
of California antedating the lawsuit by many, many years. May I 
ask you what was the reason for that ? 

Mr. Vereper. May I inquire, sir, where are those? I mean, what 
rights are those? Then I could be more specific. 

e pled some rights on page 35 which would be under paragraph 
2 (a), (b),and (c). Are those what you mean ? 

Mr. Urr. That count refers to your claim of self-appropriated 
water and water which you believe you have gained by use or adverse 
possession. As you state here, in the court case all of the elements 
of prescriptive rights have been complied with. 

Of course, I question that, because one of the elements of prescrip- 
tive rights is adverse use, and you cannot be adverse to anybody 
because your land borders the Pacific Ocean. There is no downstream 
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person against whom that right can be open, can be hostile to any 
other user, because there is no use downstream except the Pacific 
Ocean. 

On page 61, an exhibit, I refer to Mr. and Mrs. Milton M. Lloyd 
who filed and received a permit from the State of California on some 
date that is not set forth in the exhibit. However, that is the 2d day 
of November 1933. They were granted a right then to 7 7,000 gallons 
per day of water. 

The next one is Jurkovich, whose license or permit from the State 
of California was on the 4th day of November 1935, for 640 gallons 
aday. Youare attempting to get quiet title to that water. 

The next one is Leonard L. and Sarah Williamson, filed on the 7th 
day of October 1937, for 400 gallons a day. You want to quiet title to 
that. That was granted 5 years before the Government even acquired 
the land of the Santa M: argarita and Las Flores. 

Another one is Cyril M. Ewing, granted on the 19th day of February 
1938, for one-quarter second-foot. 

Next is Emory A. Cook, permit No. 5201, granted on the 13th day 
of May 1938, for one- quarter second-foot. 

The next is Edgar S. Lowman, dated the 21st day of August 1941, 
for 5,500 gallons per day. 

Now, my question is: Why should you attack the rights of those 
people who had received permits from the State of California from 
2 to! 5 years prior to acquisition of the O’Neil properties ? 

Mr. Veeper. These properties, Mr. Congressman, that are being 
set forth, and the appendix to which you refer, the exhibit, are rights 
which are being claimed in the watersheds. It is our construction of 
the ninth circuit decision, and I believe that it is sound practice, that 
when you have a general adjudication, ever right should be adjudi- 
cated. 

These rights, as I understand them, were rights which were initiated 
on the Cleveland National Forest and were diverted off of that forest 
for use upon privately owned lands. 

Now, if they have acquired a vested right to those rights to the ues 
of water, which is better than the United States, they will be so 
determined. 

I do not personally believe that the waters of the National forests 
are open to appropriation under the laws of 1866, 1870, and 1877. But 
if they are, they will be adjudicated and we will be so advised by the 
court. 

As I stated earlier in my comments, I believe that it is entirely 
appropriate for a man to use water on a national forest, but I do not 
think that it was the intendment of Congress that he could acquire an 
exclusive right after his beneficial use was terminated, or that he had 
a right that he could sell. I believe that his right would be a right to 
use, but I do not believe it is a vested title, as such. 

If we are wrong in that, it will be determined, and certainly if we 
are wrong in it, why, I am anxious to have those people protected. 
But we are not saying that they cannot use the water. I think they 
have a perfect right to. I am saying that I do not think they obtain a 
vested right to it because I do not think that a vested right to the use 
of water of that character could be acquired on a national forest. If 
we are wrong, the court will so decide. 
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Mr. Urr. You were impelled to include them for those reasons, and 
also because you feel the ninth circuit court of appeals directs you 
to include them. 

Mr. Veeper. We went over this very carefully in the Department. 
I talked to Mr. Rankin, who is my superior in this matter, and I 
pointed out to him the difficulties that were involved and the elements 
that were present. We have interpreted this decision. I think it is 
sound practice and procedure in a general adjudication suit. 

I am not being critical of the ninth circuit in the slightest on it. 
I think these are rights that are claimed in the watershed of the Santa 
Margarita, and I think that should be adjudicated. 

Mr. Urr. I read the opinion and also the instruction, and my in- 
terpretation would definitely be that the Ninth Circuit Court of Ap- 
peals referred to the parties in the case as they were before the court, 
before Judge Yankovich at that time, and any other wordage in that 
by way of suggestion was purely dictum; and that it has been taken 
by you to be an order of the court and have expanded this suit to in- 
clude another 3,000 defendants when it was not necessary to do that 
in order to determine the rights of Camp Pendleton. 

Mr. Vereper. We in that connection went over the matter thor- 
oughly, and, of course, we petitioned the Court in this regard. We 
asked the court if we should join them. I am not trying to avoid 
any responsibility when I say it. We filed a motion with the court, 
brought to the court’s attention our views in this matter, and the 
court signed an order including these people. 

We filed a motion and brought it to the court’s attention. If we 
went too far, why, that was an error, but we certainly did it after 
motion and after approval by the court. 

We were confronted with this problem, Mr. Utt: That it was en- 
tirely possible, and it has happened in the past, and in fact, indeed, 
it has happened in this case, that you go through a full trial and ob- 
jections are made to jurisdiction that you do not have all the parties 
before the court, and if there is an indispensable party not before the 
court then you go over and try it again. 

Mr. Urr. There was no place where the Ninth Circuit Court of 
Appeals said that there was an indispensable party not before the 
court. 

Mr. Veeper. I do not want to argue with you. That is our con- 
struction of the decision. Mr. Sachse disagrees with me quite violent- 
ly on that. We believe that the only thing that was determined by the 
Ninth Circuit was that there were indispensable parties, and that 
therefore the court was without jurisdiction to enter a final decree. 

If I may allude to the language upon which I have relied, it ap- 
pears on page 24 of our complaint, and it is as follows: 

The only proper method of adjudicating a right on the stream, whether 
riparian or appropriative or mixed, is to have all owners of land on the water- 
shed and all appropriators who use water from the streams involved in another 
watershed in court at the same time. 

We believe—at least, it was our view—that the court was quite 
explicit in declaring this. In fact, it repeated it 2 or 3 places. The 
court said that owners of land had to be before the court. Our view 
is that we had to bring in additional parties. We had to serve parties. 
A great many things have happens since that lawsuit was brought, 
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and we felt that by bringing in all the parties, if they have claims, let 
them set them up, why, it would probably be a timesaving factor. 

We may have been in error, but we certainly acted in good faith, 
Mr. Rankin and I worked very carefully before we made the deter- 
mination. It is the determination of the Department, not mine. 

Mr. Ur. Of course, my objection is that you only inserted that 
portion of the direction which, to me, is entirely dictum, and you did 
not insert the part preceding it, in which he refers to having all parties, 
indicating the parties of the original complaint, before the court. 
That is why they reversed the district court in Los Angeles. 

You set forth on page 34 only that portion which happens to suit 
the interpretation of the Department of Justice and not the whole 
section. 

Mr. Veeper. Well, sir, I do not have the decision before me, but I 
do not recall that there was limiting language. 

Certainly, in the final statement of the Ninth Circuit, where its man- 
date is specifically set forth, we felt that it reiterated this proposition, 
and, as I say, it was after a great deal of consideration that we took 
this additional course. 

I assure you that it was certainly not our idea to overburden this 
case. We Beliove that when all is said and done there will be far 
fewer people in it than the names that are listed. 

So it was a calculated course that we adopted, because should there 
be some people left out, we would have the same experience we had 
before, where we moved for separate trials and the court said, no, you 
have to have everybody before the court before judgment can be 
entered. 

Mr. Urr. But, at the same time, you lay a very heavy stress upon 
the judgment between the Vale ranch and the O’Neil ranch as being 
an adjudication on the rights of the river. There were only two 
parties involved, and their associates there. 

Mr. Veeper. If [ laid stress on it, it was not by reason of the fact 
that I thought it was a general adjudication. I laid stress on it for 
this reason: That there is provision made in the stipulated judgment 
between the Vale estate and the Rancho, and between the United 
States, to the effect that there would be delivered by the Vale estate 
a particular quantity of water during the summer months. 

It is our view that that water is in the stream during the summer 
months by reason of the stipulated judgment, and for no other reason, 
because certainly Vale’s would dry up the river were it not for that 
stipulated judgment. 

We lay stress on it for this reason, and again a lot of people disagree 
with this: 

The water that is in the river from the 1st of May to the 1st of 
November is water that would not be there, by and large, were it not 
for the stipulated judgment. 

We feel that if that water were any other kind of property, cer- 
tainly Fallbrook would not feel that it could invade it. We feel that 
if we put that water into a pipeline, that Fallbrook would not have 
felt that they could attack the pipeline. 

We feel that the mere fact that it is running in a stream should not 
make it any more available for appropriation than if that water had 
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pees in some way contained in a place that had some kind of a con- 
iner, 

Mr. Urr. I will say that if I were the judge, which I am not, and 
this one clause was put before me: 


The only proper method of adjudicating the rights on a stream, whether 
riparian or appropriative, or mixed, is to have all owners of the land on the 
watershed and all appropriators who used water from the stream involved in 
another watershed in court at the same time. 


; I would be of the conclusion that is what the court said, and nothing 
else. 

This was just added on after they made the reversal. That is one 
reason that I am very much concerned about the theory of the case. 

If you have to name all of the appropriators and users in a water- 
shed, what happens in Orange County when we happen to want to 
sue the city of San Bernardino, which we did last year in a suit almost 
as long as the O’Neil, to acquire title to certain water in the city of 
San Bernardino, the court will come back and say, “You shall name 
all of the users and tributaries of the Santa Ana River.” Then we 
would not have 6,000, we would have about 500,000 defendants in 
that kind of a case. 

If that is going to be the theory here on out, our water law is in 
trouble in California. That is the reason I asked for the theory and 
concept of the Department on that one issue. 

Mr. Veeper. May I make a statement on that? 

We have many cases in the Department of the kind and character 
to which you referred. Most recently we tried the City and County 
of Denver case, in which the city and county of Denver, Colo., Colo- 
rado Springs, and several smaller municipalities were joined. There 
were only 5 or 6 parties to that case. The reason was that they were 
able to sue one entity and bring in a half a million people. 

However, here we have the unique situation where, with the excep- 
tion of Fallbrook, there is not a single entity that can represent all 
the people. 

For example, on the Yakima River, which we adjudicated some 10 
or 12 years ago, we were able to bring in 10 irrigation districts and 
conclude the matter with 10 parties. There were thousands of water 
users, literally. 

Now, had there been an irrigation district capable of representing 
all the people in Santa Margarita Valley, we would have simply 
named one party, and that would have been it. But here we have the 
unique situation, and it is truly a unique situation in the West, where 
a whole valley is not under one administration or under the adminis- 
tration of several quasi-municipal corporations of the nature of 
irrigation districts that could have been joined. 

Had that been true, had they all been served, for example, like the 
City of Pasadena v. The City of Alhambra, there would probably be 
a million people, really, in that whole area that would be involved; 
but you could bring down 2 or 3 entities which had represented all 
those water users and have the right to adjudicate it. 

You could not do that in this case. 

Mr. Urr. In that suit to which you refer, they did not include 
the Angeles Forest or that part of the Cleveland National Forest which 
might have been the source of some of this water that was in that suit, 
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nor did they bring in the little appropriators. They just brought 
in the large municipalities that were using that water. 

Now you are expanding it where everyone in the watershed has to 
be brought in, which ns be every city and every individual user of 
water, and make them defendants in order to establish the rights of 
1 little county in southern California or 1 little individual in southern 
California. 

Mr. Veeper. I believe the facts will control as to the number of 
parties to be joined, in every instance. I think that is true. 

Where you have dispersed throughout a whole valley individuals, 
as you have here, the only way you can get jurisdiction is to name 
them. 

It may be that they do not claim any water. If they do not, they 
do not have to answer; they are done; there is nothing to it. 

Mr. Utr. Of course, I do not think the Justice Department is morally 
right in dismissing an action, and at the same time in their complaint 
saying that every defendant is adverse to the other defendants. He 
is not out of court; he still is in court. 

In spite of the fact that a watermaster filed a dismissal for them, 
he has not dismissed them from the water suit because their claims 
are adverse each to the other. 

Mr. Veeper. Sir, the State of California made them adverse one 
to the other; we did not. The State of California asked that it be 
handled that way, and brought that about. I am not saying that that 
may not be the proper way to do it, but that circumstance stems from 
the action of the attorney general of the State of California. 

Mr. Urr. I have one question, and then I want to adjourn. This is 
the important question in my mind on this situation : 

Is there any intention on your part or on the part of the Justice 
Department to claim the right to transfer any riparian right which 
may have been established in this adjudication from one piece of 
Government land to another piece of Government land ? 

Mr. Veeper. No; there is no such intention. I do not believe that 
there is the right to transfer the power from one to another. 

Mr. Utr. We will adjourn now until 2 o’clock. I think we will 
finish up in about an hour. 

(Whereupon, at 12:10 p. m., the committee recessed, to reconvene 
at 2 p. m., of the same day.) 


AFTERNOON SESSION 


The Cuarrman. The committee will be in order. 
I will recognize Mr. Utt. 


STATEMENT OF WILLIAM H. VEEDER, WATER RESOURCES 
BRANCH, DEPARTMENT OF JUSTICE—Resumed 


Mr. Urr. There are 1 or 2 more questions I wish to ask, Mr. Veeder. 
In regard to the appropriative rights, you feel that they have been 
in effect since the year 1914 when the water code was adopted. The 

uestion is, then, do you believe that any of the appropriative uses of 
this water since 1914 are valid under the rule of self-help ? 

Mr. Veeper. Sir, I am not entirely sure what you mean by self- 
help. 
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Mr. Urr. Just exactly what the O’Neil Ranch is doing. 

Mr. Vreeper. You mean by that a man simply diverting the water 
and applying it to a beneficial use without conforming with the State 
aw? 

Mr. Urr. That is right. This morning you testified that prior to 
1914 most of those rights matured, and that you were entitled to all 
of those rights, with which I agree. Now, then, do you believe that 
any use or self-help made since 1914, without complying with the 
regulations and water code of California, are valid rights? 

Mr. Vreper. Yes, sir, I do. 

Mr. Urr. On what grounds? 

Mr. Veeper. I think this, that the term “appropriation” as used in 
water law is a word of art, and I believe that the term “appropri- 
ation” comprehends the diversion of water to a beneficial use. 

I believe that the filings which are made with the State have one 
effect, to give you a date of priority that you can relate back to 
when your right is perfected. In other words, I believe that the 
State police regulations quite properly set up a mode and method 
of appropriation, but I believe that a court will recognize the right 
such as ours, where the water has been diverted and applied to 
beneficial use open and notoriously. I believe that affects an appro- 
priation. 

I know that that is certainly the law in most of the Western States. 
I have not found a case in California squarely in point on it. 

There is a case with obiter dictum, which 1s opposed to our posi- 
tion, but we analyze it this way, that certainly you can acquire a 
prescriptive right. I am not talking about the downstream person 
that we are, but you can certainly acquire a prescriptive right with- 
out complying with the California code for appropriation of water. 
There is no doubt about it. Therefore, you have one major excep- 
tion to compliance with State law for the acquisition of rights for 
the use of water. I take the additional step, and when I say “I,” 
I am speaking for the Department, because I am quite certain that 
it agrees with this position, that whereas here you have diverted and 
applied water to a beneficial use, subject to vested rights, you have a 
priority as of the date when you apply that water to a use. 

Mr. Urr. That then, is still a matter to be resolved ? 

Mr. Veeper. I think it is. It is a matter we argued quite exten- 
sively in the preliminary hearings. I confess that we have found no 
‘ase squarely in point, under the present procedure. 

But I am sincerely hopeful that the court will adopt a view that 
this word appropriation means just that, diversion and appropriation 
of rights. 

Mr. Urr. Now with reference to the original trial, in which you 
asserted a substitute use and a substitute use was granted by the lower 
court, later reversed, is it your belief that you have the right to sub- 
stitute use of water / 

Mr. Verper. Well, sir, you know I did not try the first case, but I 
know what you are referring to. 

The unfortunate term began to be used about a substitute use. Its 
genesis, I don’t know. They began saying you are using riparian 
right for a livestock economy, you are using your riparian rights for 
sugar beets, and now you want to use your riparian rights for the 
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military. I think that is where the word substitute use arose. If 
that is what is meant, I agree, but I don’t believe it is a substitute use, 
because I think that any beneficial use is a riparian use, and that in- 
cludes the military use. 

Mr. Urr. Do not all the cases in California within your knowledge 
hold that if you have a riparian right, to use that riparian right for 
one thing and then no longer use it for that original purpose and try 
to apply it to another use, that the court has held that that riparian 
right use was lost, went back into the general fund again, and had 
to be reasserted ? 

Mr. Veeper. No, sir. I know of no rule of law that would adhere 
to that. To the contrary, I believe that the rule of law in California 
is this: That the riparian right is a right part and parcel of the soil, 
that use does not create it, or lack of use destroy it. I believe that 
you could use your farm for a farm for a while, and then if the free- 
way comes through, I think you could put a motel on there and use 
your riparian right for a motel. 

I think that when we came in and bought the rancho, I think that 
we have very properly changed from an agricultural use to a military 
use, and in so doing, I think we were simply exercising the rights 
which were part and parcel of the soil. 

Mr. Urr. Would you say that is an item to be resolved by this case? 

Mr. Veeper. I think it will be. Mr. Sachse, as I think I stated this 
morning, has denied that a military use is a riparian use. I think 
that is an issue. I truly didn’t comprehend until you explained it 
to me, what they have been meaning by the substitute use. But if 
that is what they mean, I say that a man can have a dairy farm and 
use a riparian right for the dairy farm. Then he can change it and 
make it into a recreational center and still use his riparian right. 
There is one limitation. He cannot make an unreasonable use as 
against other riparians. 

Mr. Urr. I wanted to ask a question or two about the new and 
amended suit. Was the Justice Department ever requested by Agri- 
culture or Interior to include the lands under their control ? 

Mr. Vereper. Not to my knowledge, no. In that regard, the matter 
was discussed with Mr. Rankin. I outlined to him the problems with 
which we were confronted. I explained to him that we knew that 
these rights were there, and pointed out to him that based upon the 
Department’s interpretation of the decision in the Ninth Circuit, that 
I felt that those rights should be included. 

We had data in regard to them, and at his direction we included 
them. 

Mr. Urr. Did you ever discuss with Agriculture or Interior the 
sharing of the cost of developing the data that was necessary with 
which to file this amended suit ? 

Mr. Vereper. No. There are two aspects to that, and what steps 
we will have to take, if any, in that regard. I originally talked this 
matter over with the Deputy Solicitor of Interior some months back. 
I pointed out to him the problem, and I told him that I thought that 
those rights would be joined, their rights would be included, particu- 
larly the Indian rights, which are the biggest rights. Then our peo- 
ple—I shouldn't say our people, the Government people—the Marine 
personnel who had made a reconnaissance investigation of the whole 
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valley for the original case, their data, together with the data of the 
State of California, which also has made a very comprehensive inves- 
tigation, in their Bulletin 57, from those two sources we were able to 
gain a great deal of information. 

Then the people in the field were contacted, both the Forest Service 
representatives in San Diego and the Bureau of Indian Affairs repre- 
sentatives in Riverside were contacted, and we have obtained data 
from them in regard to this matter. 

Mr. Urr. My last question is a sort of hypothetical question. We 
all recognize, and I think we take judicial notice, that there is a law- 
suit pending, and there is no guaranty how that lawsuit will come 
out. Hypothetically, should the United States Government lose its 
suit being tried under California water law, and the upper appro- 
oe are granted all of those rights, and the court holds that you 

ave no right to export water from the Santa Margarita Basin, that 
you have no so-called appropriative rights as you outlined them, and 
that you find yourself without water, what are you going to do? 

Mr. Veeper. Well, sir, I imagine I had better resign and get out. 
But aside from that, I think it would be a problem the marines would 
have to take care of. Maybe they would have to go up to Oregon 
where there is some more water. I don’t know. 

Mr. Urr. When the other parties involved came to the Navy and 
said, “You have certain applications pending, we have applications 
pending, let’s put them together and resolve this lawsuit by dividing 
the so-called surplus waters,” and you or the Navy did not prosecute 
your applications for surplus water, didn’t you take a calculated risk 
of denying the Marine base future water ? 

Mr. Veeper. I think that in any contested litigation you take a 
calculated risk; yes, I do. But I believe that, one, the rights which 
the Marines acquired when they bought Camp Pendleton, or, rather, 
the Navy Department, when they bought the entire enclave, I think 
that those rights are entirely adequate for their needs if there is no 
upstream encroachment. That is the first thing. I certainly believe 
that we are sound in our law as to the extent of our claims. 

True, it is a calculated risk. As I say, any time you go into a 
courtroom it is a calculated risk. But at the same time, the rights 
which have been filed by the Santa Margarita Mutual Co. and by 
the Fallbrook Public Utility District were ahead of ours from the 
standpoint of the time of the filing. 

For that reason, it was not a calculated risk. I think it would 
have been completely disastrous if those rights had been accorded 
priority ahead of ours. I think that we might have wound up with- 
out any rights at all because the Santa Margarita Mutual Water 
Co. was claiming 60 second-feet, which is a tremendous quantity of 
water, from that river, and claiming an additional 5,000 feet from the 
Vail Reservoir. 

Those rights were then pending. We were confronted with those, 
and they had an additional storage right. Then we were confronted 
with the claims of Fallbrook, which, in their aggregate, ran some- 
where around 35,000. 

For good or bad, the priority that we would get—when I say for 
good or bad, we were confronted with the good and the bad of the 
situation if we go in and prosecute our claim in the order of priority 
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that they have now—we might well be considered to have abandoned 
rights that we paid for and purchased, and in substitution thereof 
accepted this very, very junior right. 

It has never made sense to me, where we have a long history of use 
dating back even to the 1700’s, where we have a subterranean basin, 
which, to me, is the most valuable single water right I have ever 
seen, why we would abandon those and go into a surface storage 
project where you have evaporation loss far above what it is now, 
and where you have an extremely high cost in comparison with what 
we have now. It simply made no sense to me at all to abandon those 
rights and take a chance on a very junior priority. 

Mr. Urr. But at the same time, you admit you have no right to 
store underground or above waters which would naturally have 
reached the ocean in the natural state of the river. 

Mr. Verper. Well, sir, I wouldn’t want to go all the way on what 
you just said, sir. I think there can be some momentary storage on 
the surface. I don’t admit that when we are putting water under- 
ground in the manner in which we are putting it underground, that 
it is not a proper riparian use. That is a matter to be litigated. 

Mr. Urr. I think the authorities will probably disagree with that, 
because it is not a momentary storage when you put it underground 
for next summer’s pumping. The only momentary storage that is 
allowed under riparian right is to perhaps retain enough water to 
bring the elevation up high enough to run out into a canal. That is 
momentary storage. But when you store it underground for future 
extraction, that is, under the California law, a violation of riparian 
rights. That is what I mean when I say that you jeopardize the 
rights to the Marine Corps when you refuse to acknowledge that there 
are surplus waters running into the ocean from year to year, from time 
to time, and that you are not willing to divide up those waters, store 
yours underground, and give the other users the right to store theirs 
anyway they want to. 

Mr. Veepver. Well, I think that there are so many factors for reso- 
lution that my recommendation to the Marines would have been this: 
You have your subterranean basin, you have the finest reservoir on 
the west coast. You can’t have surface storage and your subterranean 
reservoir. 

You destroy your subterranean reservoir as soon as you impound 
all the water they calculated impounding, and you destroy this natu- 
ral reservoir, which, to me, I will say, I think would be a shame— 
to destroy a natural reservoir of that character, and to put a surface 
reservoir in which would not function as efficiently or as properly, or 
be as conducive to sound conservation. 

Again, those are not matters, though, for my determination. If the 
Marines make that decision, that is administrative. But from the 
standpoint of the lawyer, weighing the rights of the Marine Corps 
as acquired against the prospect of losing the litigation, I would nec- 
essarily say those waters were used outside of the watershed long 
before Fallbrook ever made a filing. : 

They were used from the subterranean basin long before Fallbrook 
ever made a filing. 

I think that no court is going to dry up a military enclave to permit 
people to take water that they never had before, and to divert it and 
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apply it outside, much of it outside of the watershed, so we would 
get no return flow, and bring in new land into production by using 
water that the Marines bought and paid for. That never made sense 
to me. I don’t believe the courts would say “We are going to dry 
up. this vast area outside of the watershed and give Fallbrook some 
water because Fallbrook went in and filed a piece of paper 4 years 
after we started making that use. I don’t believe the courts will do 
that. 

Mr. Urr. The capacity of the underground reservoirs to absorb 
the water that runs off in certain seasons is absolutely impossible. 
That is evident by the fact that there have been as much as 170,000 
acre-feet run out into the ocean. The reservoir would not absorb that 
without it being contained and released over a period of several 
months, is that not correct ? 

Mr. Veeper. That is an engineering question that I would hesitate 
to determine or even speculate on. 

Mr. Urr. Well, let us just look at the facts. 

We have had one of the driest cycles we have ever had within the 
water history of California. The basin was the driest it has ever 
been. Yet this year there were thousands of acre-feet that went right 
out over that subterranean basin and went into the ocean. 

Mr. Veeper. That is indisputable. 

Mr. Urr. Does it take an engineer to say that you do not know 
whether it can absorb all the water that flows down the river or not? 

Mr. Veeper. Well, I did this, Congressman: I looked out the win- 
dow of the airplane and I saw the Santa Margarita going into the 
Pacific, and I immediately asked the engineers, “Is that all waste 
water”, and their answer was “No,” that the water flowing down there 
and out and across was recharging the basin. Moreover, after 6 years 
of drought, a great deal of brackish water had accumulated. 

The process of the fresh water coming in there was extremely bene- 
ficial to our basin. 

Mr. Urr. Would you say that the water that had gone into the 
ocean was charging the underground basin ? 

Mr. Veeper. I think in that regard, and the cases, I believe, sup- 

ort us on it: The cases say that the mere fact that the water goes 
into the ocean is not evidence, per se, of waste. In other words, it 
takes a certain quantity of water to deliver the water to the place of 
use, and to the place where the basins are recharged. For that reason, 
T would not say that the mere fact that the water goes into the ocean 
is evidence of waste. However, I think it is a problem that will be 
before the court for resolution. 

Here we have a basin with a service area of around 4,600 acres. 
The water comes down and spreads out over it, irrigates it, seeps down 
into it, and recharges the basin. Some of the water, to deliver that 
water for the purposes that I just mentioned, does go out to sea, but I 
don’t believe that that is waste. 

I dare say, Mr. Congressman, that even if we adopted the plans that 
the State of California has promulgated, I do not believe that you 
could control every single drop of water every year and avoid water 
going into the ocean. I do not believe that, because I think we all 
saw the Los Angeles River dumping water into the Pacific this year. 
There is a stream that has been overappropriated for a good, long 
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while. The mere fact that it goes into the ocean may not be—and 
it is a matter which we are litigating—may not be wasteful; our 
proposition is this, though, if I may tender it as a thought: We know 
that Fallbrook desires water. We also know that it desires a firm 
supply of water. There is now no sense in saying F: llbrook will im 
pound only water when the years compar: able to 1916 and 1957 are 
present. We know that Fallbrook has to take water date the s 
mer months to build up anywhere near a firm supply of water. 

That isa fact. We might as well face it. Fallbrook cannot get a 
firm supply of water, in our view, without invading the rights of the 
Marine Corps. We may be wrong, but it is a factor that we believe 
has to be litigated. We see no way of saying to Fallbrook, and J 
believe that Senator Kuchel and you have viewed it much the same 
way, that the idea of your bill and offers of settlement have never 
been to take rights away from the Marines and give them to Fallbrook. 

i think that was part of your bill. The best, most competent people 
that we have, have said that it would be impossible to give Fallbrook 
a firm rieht without taking some of ours. 

The CHainmMan. Would the gentleman yield ¢ 

Mr. Urr. I yield tothe Chairman. 

The Cruamman. As I understand, Fallbrook is willing 
water, whatever 


hh 


to take 
water it gets, from the excess or surplus waters over 
and above the waters currently used, subject to riparian rights and 
those subject to appropri: ation. 

How can anybody get hurt if they do that ? 

You may say that there is no such water, but 
say that they could have it, couldn't you? 

Mr. Vereper. If there are surplus waters—I will let the Marines 
speak for themselves, but we have always said that if there is surplus 
water above the needs of the United States, then by all means let’s 
conserve that water. J have no desire whatever, and I am sure I say 
this in speaking for the Department, there is no desire to have that 
water wet down the Pac ific any more than it is. 

The Cuarrman. Why do you have to litigate it, then ? 

I understand there was an effort made to settle this matter between 
the Government and Fallbrook, but there was no real effort on the 
part of the Government to settle it. If Fallbrook is willing to say all 
they want is what is left and if there isn’t anything left they do not 
get anything, over and above the existing appropriated and riparian 
rights, how in the world can the Government worry ? 

Mr. Verper. I don’t see how we could, if that was actually the case. 

The CuairnmMan. Was not some effort made to settle the case on that 
basis ? 

Mr. Veepver. I want Mr. Sachse, who is here, to listen to this care- 
fully. Iftam inerror, I am sure he would correct me. 

The tender that was made to us from the Fallbrook Public Utility 
District at the time the negotiations were going on, partook in sub 
stance of this: Fallbrook showed on their charts and caleulations that 
they wanted a firm supply of 6,500 acre-feet of water a year. In addi- 
tion, there would have been perhaps 1,600 acre-feet, for which they 
presently make claim. So it would run in excess of 8,000 acre-feet of 
water, a firm supply, year in and year out. That was the tender that 
was made to us, and thia at was the tender as we analyzed it. 
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Tam certain Mr. Sachse will correct me if Iam in error. 

The CuHarrMan. Do you mean the Government would guarantee 
that much water ? 

Mr. Verper. That is right. That was the basis upon which the 
chart was presented to us. That was my understanding. It is my 
view, and I am certain that this is borne out by all the studies that 
have been made, that. we could not conceivably permit that kind of 
diversion without a most drastic invasion of our rights. 

The CHatrmMaAn. That is not what I asked you. “T asked you if some 
offer had been made to settle the case on the basis of Fallbrook taking 
whatever was left from appropriated waters, over and above the pres- 
ent appropriated rights and riparian rights. 

Mr. Verper. There has never been that offer made to me. The only 
offer that was made to us, Mr. Chairman, was the one that I just 
alluded to. 

If I am in error, I want the record straightened out. We have al- 

ways gone on the basis that there would be a firm supply of water, if 
Fallbrook demanded it. 

I might point out that the permit that was used by California shows 
a 5,100-acre-foot firm supply, which we say would invade our rights. 

The Cuatrman. If an offer of that sort was made, I do not see ‘how 
the Government could get hurt and why we have to go through all of 
this fight. I notice on page 80 of this supplementary y and amendatory 
complaint, it is stated in paragraph (c) that the United States dis- 
claims any right to augment its rights to the use of water claimed by 
it in connection with C amp Pendleton, the United States Naval Am- 
munition Depot, and the United States Naval Hospital by reason of 
its rights to the use of water claimed in connection with other lands 
in the watershed of the Santa Mar garita River. 

That raises a question in my mind as to why you join these other 
assertions respecting other Federal claims. 

Mr. Veeper. Because those lands are in need of rights to the use of 
water, and they have, in our view, pertinent rights to them. We have 
taken the view that we have quieted the title to the Indian rights and 
other rights in the area, the same as we are quieting the rights to the 
Marine Corps. 

The Crairman. In other words, because they are correlative rights, 
they might affect the water rights along the Santa Margarita River, 
even though you claim they might not augment the water. 

Mr. Verper. That is right. 

The Cuarrman. They might act as sort of a diminution. 

Mr. Veeper. I think we said that in the ree ord, there is the possi- 
bility of competing rights of the United States, = against the other. 
But physically, I do not believe it is possible. I don’t believe it is 
oaaile by reason of the fact that the vast majority of water reaching 
Camp Pendleton arises below or upon lands other than the forest 
lands or the Indian reservations. 

The Cuairman. Let me emphasize again that our purpose is not to 
create an alternative form for the settlement of questions currently 
pending before the Federal district court. My concern with this 
matter is about the procedures which have been undertaken, because 
as a precedent, if they are required, they would set up troublesome 
situations for us in other areas, both with reference to the require- 
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ment which you seem to think is necessary under the circuit court 
decision, to interplead everybody in the watershed, and then as a de- 
fendant become adverse to all other defendants. 

In other words they are not only adverse to you but they are ad- 
verse to each other. 

Although it might conceivably be possible. to settle a lawsuit of 
that m: agnitude i in a watershed as small as the Santa Margarita, this 
would involve some 3,000 defendants, I just do not see how we can 
manage this sort of situation procedurally in a bigger area, say 
such as the Central Valley project of ¢ ‘alifornia. 

Mr. Veeper. May I te mder a thought there ? 

The Cuaman. Yes. And also will you tell me whether or not 
there are any administrative proc edures under State law which the 
Federal Government, as a proprietor, and as an owner of land, could 
use along with other proprietors, in order to get this kind of situation 
straightened out without going through a monstrous lawsuit that 
might take 10 or 15 years. 

Mr. Verner. First, in regard to the adjudication of rights on the 
San Joaquin, I believe this: That you have a situation that would 
reduce the number of parties very materially. 

There are 14 irrigation disticts serving about 1 million acres of 
land. TI believe that you could name each of those irrigation districts 
und they would represent the thousands of persons within their 


! think that would eliminate a great number of parties. In the 
ease of Rank v. Krug, they attempted to bring a class action. I be- 
lheve there are only J 200 parcels of land involved. 


So much for that. I think that the important fact, as I pointed 
out to Con iwressman Utt this morning, when I attempt ted to clarify 
our positi ion, is that the Santa Margarita Valley is unique in this 
regard: There is not a single entity that can represent all the people. 
Normally, as we pointed out, though I do not believe you were here, 
Mr. Chairman, we can bring a suit involving Colorado Springs, in 
Denver, and name two parties, and settle the rights of thousands 
of people. 

We can bring a suit where you have an irrigation district and 
settle thousands of rights by naming one party. But whereas here 
you do not have such an entity, you have to name each individual. 
There is no getting out of it. I believe that if the State brought in its 
own proceeding, an action, it would do precisely what we did. 

In fact, one of the elements that militated to bring this suit was 
that there was then pending, at the time we brought this suit, a 
smaller suit above Vail Dam, pending before the State court, the 
case of Barbey v. Oviatt, and they were doing precisely what we were 
doing, naming everybody in the area. 

Mr. Swing was counsel there. 

It doesn’t matter whether you use the State court procedure or the 
Federal court appointing a ‘special master, in my view. You have 
exactly the same question. You try out each individual right in the 
area in litigation. I might add here, as I pointed out before in the 
record, the cross- complaint situation as prevails in this case today, 


and I am not criticizing it, stems from the request of California that 
that be done. 
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California’s own representative asked that everybody be treated as 
cross-complainants. That is how that came about in this case. An 
order was accordingly entered. I think it is proper. I have no ob- 
jection ot it. But it did not stem from us. I am remembering back 
5 or 6 years, but I am sure that that is the circumstance. I believe 
that the forum makes no difference, I believe it is the factual circum- 
stances and situations that create the kind and type of lawsuit that we 
have today in the Santa Margarita Valley. 

I believe, with your mention of the San Joaquin, your mention of 
the Feather River, points up the problem that we have because of our 
exploding population. 

I believe whether it is the State or the Federal Government, before 
the rights of parties are settled, they must be before the court, and I 
know of ne other way. 

I don’t care whether it is a special master or whether it is a referee. 
[ think that the facts have to be taken, and I think that that is the 
only way these adjudications can be accomplished. 

The Cuatrman. I do not believe—and 1 would like your comment— 
that you have to have a detailed and encyclopedia definition of every 
water right in the watershed in order to determine the extent of the 
water rights of the United States Government on the Pendleton Base. 
We have been a State for over a hundred years. Lawsuits have gone 
to the Supreme Court and back and forth. We have never had to go 
into a litigation involving every person with a land ownership in a 

water basin in order to determine the water rights of a particular one. 

[ just can’t understand why we have to do that now. 

Mr. Veeper. Mr. Chairman, I believe there are a great number of 
lawsuits in California where there have been hundreds of parties 
joined. I think this, that it is true—— 

The CrHarrman. Can you cite a single one in which they were di- 
rected to name everybody in the watershed in the State of California? 

os Veeper. Well. I mentioned the 77 tijuana River case this morning. 

[ do not know of anybody that was left out of that suit. Certainly, 
there were several hundred people in it, and, certainly, the decree cov- 
ered several hundred people. 

The Cuatrman. How are these other water cases all settled? If 
you stack them up, they would be as high as the Washington Monu- 
ment. They have been going to court for years. 

My father was involved in a water suit up in Shasta County, and 
they fought each other all over the north end of the State. But they 
did not have everybody on the watershed in it. 

Mr. Veeper. Well, sir, I do not know how many parties were joined 
in the Feather River litigation, but I know it was a sizable number. 
I have been acquainted with the Indian Creek adjudication in Cali- 
fornia, and there was a sizable number there. I admit that there were 
not as many as here, but I think the facts of the situation are con- 
trolling. 

The Cratrman. I was not asking about how many, I was asking 
about all. There is a fellow sitting up there on the hillside out of 
Fallbrook, who owns a little piece of Dry Gulch, jackrabbit land, and 
he has a well on it. Why do you want to sue him ? 

Mr. Veeper. Well, sir, I look at it this way in that regard : One—— 

The Cuarrman. You are going to help him out, I suppose, by de- 
fining his water rights? 
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Mr. Verper. If he does not claim any water right, so far as I am 
concerned, I wish he would disclaim it and we would be through 
with it. 

The Cuairman. How can he claim it? He is not on the river; he 
is not an appropriator; he can’t be a riparian user or an appropriator. 
He has a well. 

Mr. Veeper. In that regard, Mr. Sachse and I had quite a discussion 
in the last few minutes. We t talked the thing through. I asked him 
what his criterion was. I said “Here are the people,” and he can 
correct me again if he chooses, “in the watershed who may not have 
any claim at all if they don’t drop them out. But,” I said, “what 
is your recommendation to them, Franz, when they come to you and 
they have 3 or 4 acres of land 2” 

He said, “Well, unless they are willing to admit that they will never 
have any claim for water whatever, then they should be in the liti- 
gation.” 

He brought up the additional factor. He has a piece of land of 
his own where there are 3 or 4 acres. 

Mr. Urr. He did not say they should not be in the litigation. He 
said they should not let it go by default. 

Mr. VrepErR. Yes. 

Mr Urr. There is quite a bit of difference. 

The Cuatrman. Mr. Sachse can testify for himself if he wants to. 

Mr. Urr. Yes; I want him to, but I want to point out what the prob- 
lems are now. 

The CnarMan. I want you to tell me why you are suing him. 

Mr. Vreper. All we are doing is giving him an opportunity if he 
has any rights or claims a right to make up his claim, and that is all. 

The Cuamman. You don’t know whether he makes any claim or 
whether he has any. You just sue him to get him out of there then; 
is that it? 

Mr. Veeper. No. I think that the procedure that is required in 
any of these matters is to permit anyone who has a claim to come into 
court and make such a claim. 

oo a AIRMAN. I could sue everybody in the District of Columbia 
and say, “I don’t know that I have any claims against you or you 
hgVedl ne against me, but if you haven’t, just file a disclaimer.” 

That does not make sense as a matter of procedure. These people 
get a document like this, that looks like a piece out of the Encyclopaedia 
Britannica, which is handed to them by a Federal officer, and they get 
worried. ‘They do not understand it. It has a lot of references to 
this and that. 

They trot it down to a lawyer and he says, “I will be glad to look at 
this for $250, and after T look at it I will then take my fee for telling 
you what my opinion is.” Do you think that kind of aggravation is 
justified in any such situ: ation? 

Mr. Veeper. Sir, I look at it this way: I don’t care whether it is 
a State procedure or a United States procedure, I think every man 
has a right to be heard. There is an interesting development ‘which 
I do not know whether you are acquainted with or not. The special 
master appointed by the court has gone out to Fallbrook 

The CuamMan. Tam familiar with all of that. 

Mr. Veeper. And he is helping those people. We are trying to 
help them. 














4? SANTA MARGARITA CASE 


I can give you an example again. We went to these people and 
said, “Here, if you have no claim, by all means no litigation.” 

The Cuamman. Why don’t you limit your suit to known appropri- 
ators and known riparian owners? 

Mr. Verper. I believe that that is about what we are attempting. 
There are a great many claimants in this area who actually drill 
wells, who actually tap water that reaches the Santa Margarita River. 
We feel that those people, if they have claims, should come forward. 
We have tried to segregate and to delineate the parties that should 
be excluded. It has been an almost impossible ‘ob. We have asked 
the best engineers we could get where you would define and where 
you would delineate the areas. 

We came to the conclusion that it was far better to permit the aver- 
age individual to say whether he claimed or did not claim than for us 
to say, “Well, he doesn’t have any rights; let’s leave him out.” 

Those were the alternatives with which we were confronted. The 
engineers were consulted repeatedly as to the areas in which they could 
say, “Well, there is no possible claim,” and it boiled down to a matter 
of great difficulty for them to conclude on that proposition. I think 
bulletin 57 of the State of a California is worthy of study because it 
demonstrates the problem that we have. 

Here is a large rancher whose lands extend through what appears 
to be a dry area. But his lands also extend into areas that we know 
have water-bearing properties which contribute to the Santa Mar- 
garita. We join him, Then there is a small user down near Fall- 
brook who has a well, and he is watering 4 acres of avocadoes. His 
rights, too, are correlative in our view, as long as they are drawing 
upon the supply of water in the Santa Margarita. So when we sat 
down to try to work out a plan of elimination of these parties, and 
we went to the court about it, we laid out before the court our problem. 
We said, “We believe that this is the best proc edure to follow,” and 
it is the procedure that Judge Carter followed, “Namely, that any 
man, with any part in the watershed, who claims only water for 
domestic purposes, just simply sign the stipulation that that is the 
extent of their claims and they are out.” 

This matter was reviewed, Mr. Chairman, with the court most care- 
fully, and when he talked to me the last time, he said, “Explain to the 
committee that we made exhaustive studies to find out how to simplify 
this suit; that we worked out a procedure that we believe will cause 
a minimum delay, minimum of cost, and a minimum of inconvenience.” 

We have adopted that procedure to the best of our ability. We 
found that geogically and geographically it was impossible to say 
“Well, these people are out and these people are in.” But we do have 
a procedure to meet exactly the situation to which you made refer- 
ence. I believe that it will, and I hope that it does, result in elimi- 
nation of many, many of these people, whose sole and only interests 
are for water for domestic purposes. That domestic purpose might be 
of interest to you, what we have defined. We took the California law 
on it. We have it so that the household uses, household livestock, and 
a half acre of ground for Jawn and shrubbery and similar things. 
I think that that should eliminate a great number of people. 

But we could not draw the line, in our view, by a simple, arbitrary 
rule of thumb. 
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The CHarrMan. All I say is this, that this lawsuit is not a legisla- 
tive committee’s business except as it establishes a procedure for the 
determination of water rights, and in that particular it is of interest 
to us as legislators because I can see what would happen if this kind 
of procedure was used on larger streams. If this is the kind of action 
that the Federal Government is going to take with respect to Federal 
installations in California, it raises two questions : 

No. 1, what happens procedurally when you get tied into a lawsuit, 
say, in the San Joaquin Valley or in the Sacramento Valley ? 

That is altogether possible. 

That is, procedurally, because of the multiplicity of suits and the 
tremendous number of defendants. No. 2, with reference to issues, 
what happens where you, in effect, assert a reserve title to water in the 
Federal Government which abridges the power of the State to man- 
age its own water resources. We have always felt here that the Fed- 

| Government held its property as a proprietor, and that it appro- 
priated and put to use water on its property as a proprietor in the 
same way that any other owner did, and subject to State law. When 
you have that kind of a situation, if that is the legal situation, you 
have one in which a State can manage its water resources and program 
its water development. 

But if there is a residual power in the Federal Government, es- 
pecially in a State such as ours, where almost 50 percent of the total 
area of the State is in Federal ownership of one type or another, 
then the power of the State to manage and program its own water 
utilization, whether it is on the F eather River project or some other, 
is subject to serious question, especially when you say, as you have, 
that this reserve right is a nebulous and open ended one that is not 
subject to any definition. 

Mr. Verper. I think, myself, Your Honor, or I hope, that I have 
clarified that. 

The CHatrrman. You made clear to me that it is a dangerous situa- 
tion and a dangerous precedent. 

Mr. Verper. I don’t believe—— 

The Cuarrman. We sat here for 100 years and thought we owned 
the title, and the State issued rights to private parties, who invested 
money, and the State proc ‘eeded on the assumption of ownership for 
over a hundred years. Then up pops a lawsuit; no one paid any 
partic - ar attention to it in the light of all those years of precedent. 
Then lo and behold, the Supreme Court overruled some 19 previous 
cases and held that the Federal Government held the title. 

What scares me is what is going to happen if this lawsuit goes to 
the United States Supreme Court. Camp Pendleton no longer is the 
issue. We want to see Camp Pendleton get its necessary w ater. As 
you stated, the very purpose of the legislation which this committee 
voted out was to try to assure Camp Pendleton its water. But Camp 
Pendleton gets to be a sort of a legal guinea pig in this matter, and 
up we go to the Supreme Court on assertions made of very broad 
character. 

Perhaps the Supreme Court says that you are right about it, that 
there is a reserve of or a residual by the Federal Government on water 
originating on public lands. We find the whole water program of 
both the State of California and the Federal Government shot to 
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pieces, because no one has any central control any more. Since the 
right that the Federal Government reserves its open ended and un- 
defined, major projects cannot any longer be programed. That is 
what it amounts to, and that is what scares me about it. I say that 
the time to get into these cases is ahead of time, and if the law needs 
to be changed, or the uncertainties of the law need to be removed, 
then that is the legislative prerogative, and that is what we are deal- 
ing with today, and not the particular issues with reference to Camp 
Pendleton, but to see that we don’t get in a situation where we can 
upend a water program that presupposes the power of a State to 
manage and control the most precious resource it has, namely the 
water resource. 

What do you think will happen if this thing goes to the Supreme 
Court and the Supreme Court says “Sure, the Federal Government 
reserved all the water it needed,” and that that reserv ation is para- 
mount to the power of the State to deal with that water in any way 
which abridges that reservation, which is open end and unlimited ? 
What is going to happen to all of these water projects ? 

How are we going to authorize them? 

How is the State going to build anything? 

Mr. Veeper. I truly ‘don’t want to appear to be arguing with you 
onit. Ican’t see myself in any danger. 

I think that the Federal Government with its rights to the use of 
water can and will live side by side with California without any great 
dispute. 

I think that all of us who are westerners and who have spent our 
lives in matters involving irrigation certainly don’t want anything 
like that. We believe that whatever rights were reserved by the 
United States were reserved for the purposes specified and at the time. 
Certainly they could not upset the vested rights. I am hopeful that 
this matter can go on to a conclusion. Cert: ainly there is no purpose 
in our bringing this suit for precedent. I don’t see how it could up- 
set any existing law. We have tried to be full, fair, and frank in 
regard to it. 

I think that certainly the Feather River project, where the waters 
rise on the forest lands and on the national park lands, and I think 
there are some, that certainly there is no conflict there. I am very 
acquainted with the other side of the mountain, where the Truckee 
River comes down into Nevada. 

Mr. Urr. I would say that you should have a good opportunity to 
become acquainted with that, because that has been going on since 
1902. 

Mr. Veeper. No, I think this, that there is exactly the same circum- 
stance, though, where it never occurred to anyone, and certainly not 
to us, that the use of water in the town of Reno and on farther east, 
could be in any way controlled by the fact that all that water arose 
in the national forest around Lake Tahoe. 

I don’t see the danger, myself. 

The Cuatrman. You know, lawyers have lived well, educated their 
families and left fine estates based upon water litigation. As you 
know at the present time, there is controversy going on in California 
regarding the area of origin. I take it that your assertions or claims 
made by the Justice Department i in this matter with respect to the 
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water rights on Federal lands amounts to another facet of this area 
of origin business ? 


Mr. Vreven. Is that a question, sir ? 

The Cuarrman. Yes. Isthat a fair analysis of it? 

Mr. Verever. Well, I know on your question of origin in the Cen- 
tral Valley, I am acquainted with that, but I know of no conflict of 
that character in that instance. I know of none. 

The Cuatrman. The people up north claim that they have the first 
right to it because it originates there, but actually the water origi- 
nates on Federal lands, the national forests, and public domain lands. 
What happens if the Federal Government says “Wait a minute, boys, 
when it comes to the area of origin, it is on our property and we have 
reserve water rights, which are open ended and undefined.” 

How are you ever going to get a definition of water rights ? 

Mr. Veeprer. In my view, as I expressed before, the w ater that rises 
on the national forests, and flows off, certainly the vested rights to 
that water are subject to all the constitutional protection there is, 
and a vested right to the use of water is not something to be taken any 
more than anything else. 

The Cramman. You cannot have a reserved 1 
right. 

Mr. Verrprer. I don’t believe there is a reserve right that could cut 
across the vested rights, myself, if they were vested prior to the 
reservation. 

The Crairman. Are you speaking of the vested rights to the waters 
off of the national forests ? 

Mr. Vreper. Yes. 

The Cnatrman. If it once gets down and gets appropriated, then 
the Federal Government can’t cut it off. 

Mr. Veeper. Here will be an instance. Take the Cahuilla Indian 
Reservation, if we want to get specific about it. I think that was 
established some time in the 1880's. If there wasn’t some reservation 
of water for those Indians, there would simply be no place to live. 

But I do not believe it is going to conflict with any vested rights. 
I do not know of any where the conflict will be. It is conceivable. 

Sut at the same time, I believe that there has to be protection under 
those circumstances of a man who has a vested right. 

The CuaimrmMan. Let us just assume that the court in this case de- 
cides that a large portion of the water must be reserved for this 
Indian reservation. That would necessarily act in diminution, would 
it not, of the rights of Camp Pendleton ¢ 

Mr. Vereper. No, sir; I don’t believe it will, for this reason, in 
this case. To begin with, the Vail Reservoir is in between, and the 
United States has an interest with the Vail estate. 

Secondly, the waters that reach Pendleton in any quantity rise 
upon lands which are not owned by the Federal Gov ernment. 

The Cuamman. That, then, raises the question of why you threw 
the Indian reservation in the lawsuit, if it can’t act in diminution, 
and it can’t add to your rights. 

You stipulated to that. 

Mr. Verper. But there are a great many other 
upper valley. 

The Cuarrman. Let’s go right back to this Indian reservation. 
You just got through saying that it could not diminish your rights, 
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and by paragr aph (c) on page 80 of the complaint, of the order 
signed by Judge Carter, you say you can’t augment your rights out 
of it? What do you have them in there for ? 

Mr. Verper. Well, because there are a great number of rights in 
the area of the Cahuilla Indian Reservation. 

The Cuarrman. We are talking about the Indian reservation itself. 

Mr. VEEpER. Yes. 

The Cuarrman. Why have you got the Indian reservation in there? 

Mr. Verper. Well, because those lands are owned by the Indians 
just the same as any other landowner in the area. 

The CyHatrman. You just got through saying that you did not 
believe that any rights on the Indian reservation could be in dim- 
inution. 

Mr. Verper. Of the Camp Pendleton rights, that is correct. 

The CHarrman. My understanding was that you were represent- 
ing Camp Pendleton. If you are not diminishing the rights or 
adding to them, why do you have the Indian reservation in there? 

Mr. Vreeper. Because the United States is trustee for those Indians 
and we have to protect their rights, too. The Department of Justice 
represents the Bureau of Indian Affairs just as it does the Marines. 

The Cuatrman. Whose rights do you think they diminish, then? 

Mr. Veeprr. I am not sure that anyone will be diminished. T am 
sure they will be adjudicated and fixed. Here is a circumstance be- 
coming apie rrage import int in that area. After this lawsuit was 
started, t think within the last 3 or 4 years, they have brought. in 
electricity in there, a great number of wells are being drilled in that 
area right now. Each of those wells tap the source of supply, which 
is very, very meager in that area, like the rest of the area. Those 
rights are just as much in need of adjudication as any other rights 
in the valley, and those rights are owned and enjoyed by the Indians, 
and we do have the obligation to represent them. 

The CHairman. Did the Indians ask you to represent. them ? 

Mr. Verver. The matter has certainly been discussed with the 
Indians. 

The Cuatrman. Did they ask you to represent them / 

Mr. Veever. They didn’t ask me, no, sir. 

The Cuamman. Did the Indian Service ask you to represent them ? 

Mr. Veeper. I think Mr. Rankin wil) have to answer that question, 
the Solicitor General. He is my boss and he has the power and 
authority to tell me how to draw the complaint, draft it, and file it 

The CHatrman. Do you know whether or not the Indian Service 
asked the Solicitor General ? 

Mr. Verper. I don’t know to my knowledge, no, sir. 

The Cuarrman. There may be a Jot of water rights that ought to 
be settled in these States, but I don’t know why the Justice Depart- 
ment should be a volunteer in the matter. 

Mr. Veeper. Sir, it would be in error for me to attempt to respond 
to your question. That was a matter that was settled by Mr. Rankin, 
the Solicitor General. 

The Cuatrman. If the water rights on the Indian area, and this is 
described by you as a major one, so far as Federal ownership is con- 
cerned, outside of Camp — would not add to or diminish 
the rights of Camp Pendleton, I don’t know why you have them in 
there. 
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Mr. Veeper. For the same reason that they are rights which are 
upon the Santa Margarita River and its tributaries, and this is a 
general adjudication throughout the whole area. As we said before, 
we feel that those rights should be included in view of the mandate 
from the Ninth Circuit. Those rights are just as much in existence 
as the rights of Mr. Oviatt at Oak Grove, and the Vails at Nigger 
Canyon. 

The Cuairman. But those other rights, if established, would act 
in diminution of the Pendleton rights; would they not? 

Mr. Verevrer. I think this: That the rights in the area to which you 
are referring would not have a great impact upon the rights clear at 
the end of the stream. Iam not going to say what impact they would 
have. I do know that those rights are in competition with other 
rights in the area and, as such, we felt that they should be adjudicated. 

Mr. Urr. Will the chairman yield at that point? 

The Cuarrman. I will yield. 

Mr. Urr. Mr. Veeder, this brings me back to my question of this 
morning. Isn’t it a fact that by including these Indian lands and 
adjudicating their water rights and perhaps coming out with a decree, 
that there are reserve rights and that you are claiming some 68,000 
acre-feet for that one Indian reservation, if the Secretary of the 
Interior leases to somebody those 18,000 feet and with it gives them 
the right to withdraw up to 68,000 feet or as many acre-feet as they 
can get, that Camp Pendleton’s water is going to be diminished ? 

Mr. Veeper. I will say this: That my own view is that that prob- 
ably would not occur. But the fact of whether those rights were or 
were not in the lawsuit would make no difference for this reason: 
They are in existence, and, certainly, if they were in existence when 
the Marines bought Pendleton, there was that threat of diminution 
then, as there is now. 

In other words, there is no change in the rights to the use of water 
in the valley merely because they are named in this complaint. 

You have touched upon the thing that concerned us a great deal in 
view of the Ninth Circuit opinion. The threat that we might split 
our claim or because of action and thus be charged with abandoning 
the Indian rights if they were not described and brought into this 
litigation. 

True, when we first filed the complaint, we thought we could ignore 
them, and, indeed, we did. When we read the Ninth Circuit opinion, 
the basis upon which it turned in our view, there was a grave threat 
that if we did not describe the Indian rights in the litigation, we 
might be charged with abandoning them. Certainly, in an overall 
adjudication suit, that can occur. You can fail to plead your rights 
and in so doing lose them. 

We certainly, as trustees for the Indians, could not, in the light of 
our responsibility—particularly in view of the Ninth Cireuit deci- 
sion—turn our back on those rights, so we brought them in. 

That is the basic reason. I feel this way, and I think that we have 
pointed this out to Mr. Sachse and to others, that these rights of the 
Indians and of the other Federal agencies, are present there, and I 
think they have to be taken into consideration when you are comput- 
ing the runoff of the entire stream. 


The Cratrman. Thank you very much for your statement, Mr. 
Veeder. 
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We appreciate your being here. 
We have General Allen, Colonel Robertson, and Colonel Bowen. 
Do you gentlemen have any statement to make? 


STATEMENT OF BRIG. GEN. CHESTER R. ALLEN, DEPUTY QUAR- 
TERMASTER GENERAL OF THE MARINE CORPS, ACCOMPANIED 
BY COL. ELIOTT B. ROBERTSON, SUPPLY DEPARTMENT, HEAD- 
QUARTERS, UNITED STATES MARINE CORPS; AND LT. COL. ALLEN 
C. BOWEN, OFFICER IN CHARGE, OFFICE OF GROUND WATER 
RESOURCES, CAMP PENDLETON, CALIF. 


General Aten. I had a prepared statement, Mr. Chairman. | 
believe that most of the information with respect to the statement 
has been brought out. The statement that I had only brought the 
history of the litigation up to date. I believe the questioning from 
the Chair has pretty well done that, with answers by Mr. Veeder in 
his testimony. If I may, I will turn this over to the reporter for 
inclusion in the record. 

The Cuatrman. Without objection, that may be done. 

(The document referred to follows :) 


STATEMENT OF Bric. GEN. CHESTER R. ALLEN, UNITED STATES MARINE Corps, 
ASSISTANT QUARTERMASTER GENERAL OF THE MARINE CORPS, ON THE WATER 
PROBLEM AT CAMP PENDLETON 


Mr. Chairman, we have summarized this matter from the beginning to inform 
the committee of its current status. My statement relates a sequence of events 
and the nature of the pending litigation. 


HISTORY 


Three naval installations are involved: Camp Pendleton, Naval Ammunition 
Depot, Fallbrook, Naval Hospital. 

These naval installations were activated in 1941-42 and are permanent 
establishments. 

The principal source of water for these installations is the Santa Margarita 
River although some of Camp Pendleton is served from other watersheds to 
the extent possible. 

The area is semiarid with an overail shortage of water. There is increasing 
competition for the limited water that is available. The prior owners of Camp 
Pendleton and earlier engaged in extensive water litigation with the other 
principal large landholder in the watershed, the Vail Ranch. 

The result was a stipulated judgment dividing all the waters of the river, 
one-third to Vail and two-thirds to Rancho Santa Margarita (Camp Pendleton ) 
with specific reservations from the two-thirds share for small-land owners 
between the two large ranches. A cardinal feature of this judgment was the 
requirement that Vail maintain a minimum flow in the stream for the benefit of 
the lower ranch during the irrigation season. The United States in effect 
bought this water right along with the land and other water rights that were 
appurtenant to the Rancho Santa Margarita. 

Preceding our acquisition, the Rancho Santa Margarita gave the Fallbrook 
Public Utility District a revocable license to take a very small amount of water 
from the Santa Margarita above us for domestic purposes. The United States 
allowed this license to remain in effect after the acquisition. 

During World War IJ, there was no conflict of note on the Santa Margarita 
River. Immediately following the termination of hostilities, the military activi- 
ties were greatly curtailed for about 3 years, while at the same time, the civilian 
economy began to boom with a corresponding increase in water needs. 

Private lawsuits began to be filed. Applications to the State to appropriate 
water were filed. Simple takings without right were begun. Fallbrook ex- 
ceeded its revocable license and refused to limit itself to the amount granted. 

Inasmuch as the naval reservations involved own and occupy the entire 
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watershed on both sides of the stream for the last 19 miles of the stream before 
it reaches the Pacific Ocean, every increase in water use above us diminishes 
the amount of water reaching our lands. 

To protect the future of the naval reservations, it became an immediate 
necessity to evaluate the rights of the new and increased uses with relation 
to the rights of the United States. The Fallbrook license was canceled in 1948. 
Fallbrook continued to increase its diversions from the stream. Extensive 
negotiations toward agreement with Fallbrook failed. Some applications to 
appropriate were successfully opposed, but the diversions above us continued 
to increase. 

An appeal was made to the State engineer of the State of California to police 
the stream to the end that water users did not exceed their rights. The State 
engineer stated that the stream could not be policed until the many rights 
had been adjudicated. Conditions continued to deteriorate with each of several 
claimants claiming or needing more than the entire flow of the stream. 

In November 1950, the Secretary of the Navy asked the Attorney General 
to take action to protect and preserve the water rights of the United States. 

In January 1951, the Attorney General instituted a suit to have these rights 
adjudicated and to protect them. 

This is a suit to quiet title to those valuable rights in the Santa Margarita 
River which the United States purchased and for which it paid a huge sum. 

This suit seeks to have the court define and declare the rights of all claimants 
to water on the stream. 

This suit does not and could not deprive anyone of his rights. 

One judge ruled (101 Fed. Sup. 298) that the action is simply one to have 
adjudicated rights to the use of water measured by the laws of the State of 
California; it is not a suit in which the United States is claiming any rights 
to the use of water by reason of its sovereignty. 

By stipulation, in November 1951, the United States and the State of California 
resolved the contentious questions which had arisen and agreed to a free and 
full exchange of information respecting the litigation. 

In proceeding to adjudicate the stream, it was decided to first try the two 
large corporate would-be appropriators and exporters from the watershed, 
the Santa Margarita Mutual Water Co. and the Fallbrook Public Utility District, 
because of their unique position. The State of California joined in this trial. 

By a series of legal maneuvers, Fallbrook did not come to trial, but the 
United States won on all points against the Santa Margarita Mutual Water Co. 
and the State of California (108 Fed. Sup. 72; 109 Fed. Sup. 28, and 110 Fed. 
Sup. 28), both of whom appealed. 

The Court of Appeals for the Ninth Circuit overruled the district judge 
saying (235 F. 2d 647) his final judgment was premature in that all claimants 
had not been heard and that no judgment should be entered as to any defendant 
or water right until all claimants in the watershed had their day in court. 
There was much discussion in this opinion but there was no other ruling than 
that a judgment could not be entered as long as indispensable parties were not 
before the court. 

During the period covered by these trials and appeals, Fallbrook sought and 
obtained legislation designed to settle their controversy with the United States. 
This legislation, popularly called the Utt Act (Public Law 547, 83d Cong., 68 
Stat. 073), would construct a dam on Camp Pendleton, inundating also a part 
of the Naval Ammunition Depot, and specifies a division of water with Fall- 
brook. As actually enacted, this legislation was unsatisfactory to Fallbrook. 


STATEMENT OF ELMER F. BENNETT, SOLICITOR, DEPARTMENT 
OF THE INTERIOR 


The Cnairman. Mr. Bennett, we asked you gentlemen to come up 
here primarily to find out whether or not there has been any direction 
from Interior or Agriculture with reference to inclusion of your in- 
terest in this suit. Mr. Veeder stated on the witness stand that no 
request had been made. 

Is that correct ? 

Mr. Bennerr. Speaking for the Interior Department, that is cor- 
rect. Mr. Veeder and some of the Marine people came over and 
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visited with the Deputy Solicitor several months back and told us 
that they had in mind bringing the Indian reservations into this case, 
and tendered the services of the Marine Corps, I believe, to make soil 
surveys and do other investigating work. 

I think really there is some information the committee probably 
would like to have in regard to these Indian reservations. 

If you are interested in some information on them, I could give 
you that which has been afforded to me by the Bureau. — ’ 

The Cuairman. May I ask this: Are the Indians being given sep- 
arate representation from the Justice Department inasmuch as each 
defendant is a cross-complainant and all defendants are adverse not 
only to the plaintiff but to each other ¢ 

Mr. Veeper. Are you addressing that to me, sir? 

The Cuarmman. Mr. Bennett. 

Mr. Bennett. So far as I know, they have no separate 
representation. ; 

The Cuarmman. Do you mean to say that those Indians sitting out 
there as defendants are not only being sued by Camp Pendleton and 
the Justice Department, but who are adverse to each other, have no 
separate representation / 

Mr. Bennetr. No, they do not, Mr. Chairman. I might add, Mr. 
Chairman, that these are very interesting reservations. I think all 
of the Indians on them were brought there by the United States 60 
or 70 years ago from the desert. The population of these reservations 
has declined to the point where there are very few more than a hand- 
ful on any of them. I think there are 29 on one and something like 
30 or 40 on another one. 

I have these figures in detail if you wish them. There is one of 
these reservations that apparently has not had an Indian living on 
it for a number of years. 

The Cuarrman. Some years ago, the Menominee Indians sued their 
trustee, the Federal Government, because the trustee had failed to 
properly execute his trust, and recovered $8 million, more or less. 
The Indians in this case are being sued, and their property has been 
joined in this action, by an interest which is obviously adversary to 
theirs. Are you going to let the Indians stand there unprotected ? 

Mr. Bennett. We rely on Justice to protect their interests. 

The Cyaan. I want the record to show that you may be sued, 
and if you are sued, you may be found derelict in your duty in not 
giving the Indian lands independent representation, inasmuch as the 
Justice Department, through Mr. Veeder, has just testified that the 
definition of Indian water rights may be in diminution of the rights 
on Camp Pendleton, 

Very obviously, Mr. Veeder is more interested in representing 
Camp Pendleton than he is the Indian lands. 

Mr. Bennett. I rather doubt that, Mr. Chairman. There are sev- 
eral reasons for saying that. 

The Cuarrman. Don’t bother with it. 

Mr. Bennett. It is very doubtful whether there are any Indian 
beneficiaries who have any established or recognized claim to the 
land or to the water. These are not organized bands of Indians in 
any sense of the word. Whether they as individuals, or Indians, or 
anything else, have any interest in the particular lands involved here 
is rather doubtful. 
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These are all executive order reservations. The only one that has 
been confirmed in any form is the small Ramona Reservation on 
which a trust patent was issued years ago, but on which no Indians 
have lived for 20 years. 

Most of these Indians work in San Diego in the defense plants. 

The Carman. Mr. Utt wants to ask you some questions. 

Some of the claims I have seen come in here must be regarded 
seriously by the Indian Claims Commission. It makes me wonder 
why you people are not a little more alert to the potentialities in this 
case. 

The gentleman from Agriculture, that is Mr. Mynatt ? 

Mr. Mynarr. Yes, sir. 


STATEMENT OF EDWARD F. MYNATT, OFFICE OF GENERAL 
COUNSEL, DEPARTMENT OF AGRICULTURE 


The CuHairman. Mr. Mynatt, did the Department of Agriculture 
request the Justice Department to include their lands in this lawsuit? 

Mr. Mynarrt. It did not, sir. 

The CuarrmMan. Are you giving independent and separate repre- 
sentation to the interests of the Department of Agriculture in this 
lawsuit or are you depending also upon the tender and skillful mercies 
of the Justice Department? 

Mr. Mynarr. We have to depend on the Department of Justice for 
representation. 

The Cuarrman. Do you have to do that? 

Mr. Mynartr. Yes, sir, we do. 

The Cuarrman. You can’t butt in there yourselves and say “Maybe 
we ought to have our own lawyer” ? 

Mr. Mynartr. We have no standing, sir, in litigation without their 
consent. 

The CHarrman. You are hogtied and handcuffed. 

Mr. Urr. Mr. Mynatt, I wanted to ask you 1 or 2 questions. 

Mr. Mywnartt. Yes, sir. 

Mr. Urr. You have read the complaint and examined the exhibits, 
I assume? 

Mr. Mynarrt. No, sir, we have not read the complaint. I would 
be very happy to have a copy. We asked our California office to 
obtain one from the court and send it in. 

Mr. Urr. The question that I want to ask may be answered later 
by supplying the information. I read over a theta of State permits 
that had been granted on Government lands, probably forest land, 
and the testimony of Mr. Veeder was that that was a license or a 
permit by the State of California to take water out of the national 
forest on to other land. The question I want to know is if you will 
examine those exhibits that I referred to this morning and determine 
whether there is any water under those permits, being taken off of the 
national forests, or is it for cabin or cattle use within the confines of 
the Cleveland National Forest or the San Bernardino National 
Forest. 

Mr. Mynartr. I would be glad to examine them. 
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STATEMENT OF BRIG. GEN. CHESTER R. ALLEN—Resumed 


The Crarrman. General, your prepared statement will be in the 
record. 

The Chair will now recognize Mr. Utt. 

Mr. Urr. I only have 1 or 2 questions, General, and they were 
with regard to the availability of an alternate supply of water in 
view of the high priority need of the Marine Corps. Is there an 
alternate supply available ? 

General Atten. Under the present negotiations and inquiries that 
we have made, there is no alternate that will provide a firm supply 
of water. 

Mr. Urr. When this lawsuit was first started, my recollection is 
that the Navy had applied for and had received a firm commitment 
from the Metropolitan Water District to supply it with water. 

General Atten. They were provided an offer of a supply of water 
under a contract that permitted us to get water on offpeak, and we 
would have to then build large supply facilities in order to store this 
water, because without responsibility to the Metropolitan Water Dis- 
trict this supply could be cut off. 

Mr. Urr. As I understand, the underground basin is exceedingly 
dry. Is there any reason why that could not be restored to the under- 
ground basin which was provided by nature? 

General Atten. If it was found that there was insufficient water, as 
the supply of water is diminishing as the riparian users exploit their 
right, that might have to be the solution that we would go to, if there 
was insufficient water for us to operate at Camp Pendleton. 

Mr. Urr. I might say that Orange County purchases about 100,000 
acre-feet of water a year from Metropolitan Water and deposits all 
of it in underground storage, with none of it above ground. 

General ALLEN. There is no question that underground storage 
is the best storage of water, because it does preclude evaporation. 
There is one other source, and that would be by condemnation, and 
we are not in favor of such act. 

Mr. Urr. I appreciate that fact. I am referring to mainly the 
supply available from the Metropolitan Water District. Since that 
original contract they have doubled the facilities of the Metropolitan 
Water District into the San Diego Water Authority, is that cor- 
rect, or in the process of being doubled ? 

General Auien. It is under construction, as I understand. 

Mr. Urr. Have you ever renewed your request to the Metropolitan 
Water District to supply you offpeak water ? 

General Atten. This came up in connection with the proposed con- 
struction at Camp Pendleton. Congressman Wilson from San Diego 
wrote to the Metropolitan Water District attempting to use his good 
offices to determine availability. The Metropolitan Water District 
advised him that if an additional source of water could be made avail- 
able to the Metropolitan Water District, we could have the water. 

Mr. Urr. I do not quite understand that reply that he received. 

General Aten. I could read from the letter, a copy of which we 
received, that was written to Mr. Wilson. 


However, because of the fact that the district’s contract allotment of Colo- 
rado River water will not be sufficient to meet the ultimate water needs of 
the district present and prospective constituent area, and because of claims 
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for water asserted by the United States in the original action now pending 
in the Supreme Court of the United States, The State of Arizona y. The State 
of California, et al., relating to the rights to the use of water of the Colorado 
River, the district necessarily will take the position that water so sold to the 
United States must not be chargeable against the waters of the Colorado River 
allocated to the district by its contract with the Secretary of the Interior. 

Mr. Sayvor. What is the date of that letter, General ? 

General Arten. July 16, 1957. 

Mr. Urr. The facts are ‘that at the present time the metropolitan 
district is not using much more than half of its entitlement, so that 
there is available water from the metropolitan district for some time 
to come unless the Arizona v. California case should take a half 
million acre-feet away from the metropolitan district. 

That, of course, is still up in the air. But that is the only other 
source that you believe would be available? 

General Auten. The only other source that we believe to be avail- 
able, sir. I would like to state that we are very interested, and 
are observing the development of the reconstitution of sea water. 

Mr. Urr Do you as a general in the Marine Corps have any con- 
cern over the amplification of this suit to include the establishment 
of water rights in other Government-owned land ? 

General Auten. Mr. Utt, I have been into this, closely associated 
with the developments of this litigation for about 6 years, or 5 years, 
and I feel confident that the laws of the State of California, as this 
suit is being tried, we will get our correlative share of water. I am 
only hoping that that correlative share when it has been adjudicated 
will be sufficient for us to operate Camp Pendleton. 

Mr. Urr. Do you not think that it is possible that if the Depart- 
ment of the Interior, now finding that there are some 15,000 irrigable 
acres of land, and find themselves entitled to a supply of water, which 
they are not now using, might lease that land to some farmer, and 
that they would use from 10,000 to 15,000 acre-feet of water out of 
the Santa Margarita to the diminution of our own water supply ? 

General Aten. Correlatively, Mr. Utt, that is possible, and I 
would not be a bit surprised. 

Mr. Urr. Is it not possible that this has opened up enough other 
water rights to lessen the amount of water that you would ever expect 
to get out of the river? 

General ALLEN. That is entirely possible. I would like to say that 
if that time comes, when the correlative share of the water is in- 
sufficient for the Marines to continue to operate there, that we will 
have other sources. We are watching with considerable interest the 
development of the water up north, being brought into southern 
California. 

The Cramman. May I suggest that maybe the Justice Department 
has a bear by the tail? If wading in here and suing everybody can 
only develop evidence regarding rights which would be in diminu- 
tion of the rights of Camp I endleton, it looks to me like they would 
have done better, as the feller said, if they had stood in bed. 

General ALLEN. We do not feel that the laws of California are 
going to adjudicate against us. I have lived out there too long, sir. 

The Cuatrman. You admit the possibility, however, do you not? 

General ALLEN. I do not know whether I would or not, sir. I think 
I am perfectly willing to take my chances. 
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Mr. Sartor. General, you know somebody wins and somebody loses 
every lawsuit. You know that, do you not? 

General ALLEN. Yes, sir. 

Mr. Sartor. What if you lose this lawsuit? I can tell you frankly 
that the Members of Congress that I have talked to almost unani- 
mously hope you take an awful licking. 

That is an awful reputation to have, but that is the feeling that the 
Members of Congress have gotten toward your corps and toward the 
Navy in their handling of this as far as public affairs are concerned. 

When I tell people from the East of what the Marine Corps and 
the Navy are doing in Camp Pendleton, they look at me astoundingly, 
and say “Why, it can’t be.” 

General AEN. I still have a lot of confidence in the people:and 
courts of California, sir. After 20 years out there, I think we will 
get our rightful share. 

Mr. Urr. Of course, that is probably your opinion, and it might 
be your hope. But I believe under California water law the Marine 
Corps is taking a very great calculated risk in having their water 
shut off. That is the reason that I have tried from the beginning to 
work out a compromise between the litigants, and take the surplus 
water, which I contend there is, at least the water when it is running 
into the ocean to me is, per se, waste, and per se, floodwaters, subject 
to appropriation, and there would be some appropriative rights. 

I would ask you based upos that theory, would the Marine Corps 
have any objection to somebody building a dam at the Lippencott or 
the Sandia Creek site, which is the same, letting all of the water 
through which comes in, and only shutting the gates down when there 
is water flowing into the Pacific Ocean until the day that water quits 
flowing into the Pacific Ocean ? 

General Aten. I do not believe, Mr. Utt, with all of the rights, 
the correlative rights, of the riparian owners and other rights, prior 
rights, to take water out of that stream, that we will have any in 
the dam. 

That is my personal opinion. 

Mr. Urr. The records show that there are sometimes more than 
100,000 acre-feet of water going into the ocean, and no riparian used 
could ever corral or use that water, and no prescriptive use could 
use It. 

They are floodwaters. Why can they not be preserved either 
jointly by the Navy and Fallbrook, or by Fallbrook itself, if they are 
going into the ocean ? 

General AttEN. Most of those, Mr. Congressman, are records of 
water that passed through that stream when there was practically 
no development. In other words, raw land. There had not been the 
development in that area. 

Mr. Urr. Do you know how much water went into the ocean this 
year below the San Isadora Gaging Station? 

General Aten. The figure that we have today is 45,000. 

Mr. Urr. Acre-feet this year? 

General Aten. Yes, sir. 

The Cuarrman. We will have to recess at this time until tomorrow 
morning at 10 o’clock. 

(Whereupon, at 3:30 p. m. the hearing was recessed, to reconvene at 
10 a. m. Friday, May 2. 1958.) 
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FRIDAY, MAY 2, 1958 


House or REPRESENTATIVES, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to call, at 10 a. m., in room 1324, New 
House Office Building, Hon. Clair Engle (chairman) presiding. 

The Cuarrman. The committee will be in order for further con- 
sideration of matters involved in Public Law 547 of the 83d Congress. 

yeneral Allen, I believe you were on the witness stand yesterday. 

General Auten. Yes, sir. 

The Cuatrman. And you are accompanied by Colonel Robertson 
and Lieutenant Colonel Bowen. 

General ALLEN. Yes, sir. 

The Cuarrman. General, I would like to ask a couple of questions: 
What do you think of the propriety of joining in this lawsuit a fel- 
low who has a 2.5-acre piece of land on a hillside who is not a water 
owner and who has none appropriated ? 

Do you have any opinion on that? 

General Atuen. No, sir; I do not, Mr. Chairman. I am not a 
lawyer. I have an engineering background. I could not answer to 
that question, sir. 

The Cuareman. In other words, as far as you are concerned that is 
a matter which is in the hands of the Justice Department? 

General ALLEN. It is in the hands of the lawyers; yes, sir. 

The Cuarrman, I think that is all. 

Are there any further questions? 

Mr. Urr. General Allen, would you say that the Marine Corps is 
now engaged in warfare in the Far East, indicating Korea? 

General Auten. I do not believe that I am qualified to answer to 
that, Mr. Utt, inasmuch as I am strictly a logistics man, and I par- 
ticularly stay away from that phase of the operation. 

Mr. Urr. Well, you could answer, certainly, whether or not the 
Korean conflict is still going on. 

General Aten. I do not believe that as long as we do not have 
marines there in force as they were when I was there with the division 
in actual combat would I speculate as to whether there is warfare there 
or not, sir. 

Mr. Urr. I note that the complaint says that the United States 
Marine Corps is now engaged in warfare. Is that right or is that 
wrong? 

General Auten. I believe that at the time that that was made or 
written that was undoubtedly true. I do not know the date on which 
that statement was made. 
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Mr. Urr. I just wanted to say that the first complaint is referred 
to and reiterated and everything in it is alleged in the second 
complaint, and that is dated in March 1958. So you have to place 
that date as of March 1958 because it refers 20 times to the original 
complaint and re-avers every charge and statement made in the 
original complaint. 

What I am interested in is this: Is the Marine Corps now engaged 
in the Korean conflict ? 

General Aten. As to active combat; no, sir, they are not. 

Mr. Urr. In other words, the complaint should be written over 
again to allege the things that are effective as of today rather than 
to use the 1951 complaint and allege that everything in that com- 
plaint is still the truth ? 

General ArzreNn. I do not believe that I am qualified because I have 
not examined the document from the standpoint of whether the spe- 
cifics as to date have any particular bearing on the physical require- 
ments. 

Mr. Urr. I will ask you how much examination was made of the 
availability of water at the time the United States Government ac- 
quired the Santa Margarita Ranch water rights. If you cannot 
answer that, maybe Colonel Bowen can. 

General ALLEN. I will make a statement, and then I would like to 
refer for additional information to the other two members of the 
staff here, who have gone into a lot of that in detail. 

I am sure at the time that the Santa Margarita Ranch was acquired 
that the Marine Corps was knowledgeable of the stipulation between 
Vail and Santa Margarita as a justification for water supply, because 
some of the first projects that were initiated there were the development 
of additional wells over and above that which was existing at the 
time that the old ranch was in operation. 

Colonel Robertson may be able to amplify this somewhat, or Colone! 
Bowen. 

Mr. Urr. I would like to get the background in here, that because 
of the availability of water that was one of the main reasons that this 
base was chosen, and I want to know what examination they made 
as to the availability of water at that time. 

Colonel Rosertson. There was a board of officers that went out 
and searched the country for a site for this purpose. That board took 
into consideration all matters concerning the military and, in that part 
of the country, the water supply. 

That board found that in their opinion there was plenty of water 
there. We bought the land by condemnation. It was handled by 
competent real-estate men. I have talked to the attorney who han- 
dled the case, and he says that he was convinced in his own mind 
that we did pay for a considerable water right. 

Mr. Urr. Well, there is no doubt that they bought and paid for a 
considerable water right, but did they take into consideration the 
United States geological survey showing the floodwaters that ran into 
the Pacific Ocean between 1924 and 1942, when it was acquired? Was 
it 1942? 

Colonel Rozerrson. The board of officers took those matters into 
consideration and there is considerable discussion in their reports of 
those features. 


ec oS oe 
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Mr. Urr. Of those figures? 

Colonel Ropertrson. Features; that is, the runoff features, and so on. 

Mr. Urr. And that those figures show that in 1940 there were 
117,000 acre-feet which ran into the ocean and they did say that accord- 
ing to that you would have lots of water ? 

Colonel Roserrson. The legal aspects were also looked into, sir. 

Mr. Asprnauti. Will the gentleman yield # 

Mr. Urr. Yes, sir. 

Mr. Asptnauu. That is the question in which I am particularly 
interested. 

Do I understand, Colonel, that what you say is that the only water 
rights that you have had definitely are those which you purchased 
from individuals? 

Colonel Rosertson. I, too, am an engineer, sir. I do not know 
whether I can cross over into the legal field or not. 

We certainly bought a substantial water right, and we believe from 
talking to the lawyers that we may have accrued additional rights. 
We are not sure. 

Mr. Asprnaty. What have you done to firm up those additional 
rights? Have you complied with the statute? 

Colonel Rosertson. To my understanding; no, sir. 

_ Mr. Asprnatu. The statute is very definite in its provisions. Sec- 
tion 2 states: 


In the interest of comity between the United States of America and the State 
of California, and consistent with the historic policy of the United States of 
America of Federal noninterference with State water law, the Secretary of the 
Navy shall promptly comply with the procedures for the acquisition of appro- 
priative water rights required under the laws of the State of California as soon 
as he is satisfied, with the advice of the Attorney General of the United States, 
that such action will not adversely affect the rights of the United States of 
America under the laws of the State of California. 


If I understand you, what you are saying is that you do have the 
water rights and that you purchased those rights, but you are claiming 
additional rights to water Becta of the floodwaters ? 

In order to get those additional water rights, you must comply, or 
you should comply, with the law of the State of California, and the 
act specifically states that you will be required to do that. 

Yet, as I understand you, you say you have not. Is that correct? 

Colonel Rozertson. First, I did not say, sir, that we felt we had 
accrued water rights, because we knew of floodwaters. We have ap- 
proved rights, we believe, through use of specified 

Mr. Asprnaty. All that you have there is what you have purchased ; 
is that correct ? 

Colonel Rosertson. We think, in consultation with the lawyers, 
that we have accrued additional rights through use, sir. I may be 
wrong. 

Mr. Urr. Would the gentleman yield at this time? 

Mr. Asprnauu. It is your time. I shall be glad to yield, but this 
does not answer my question. 

Mr. Urr. At that point, these additional accrued rights that you 
have, you believe, certainly do not comply with the Water Resources 
Code which was adopted in 1914 which said that all additional water 


appropriated under the laws of California be granted from the Water 
Resources Board. 
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Colonel Rosertson. I am getting afield again, sir. The United 
States does have an application pending before the State for appro- 
priation of water, or did have until it.was denied very shortly ago. 
We do believe that you can get a water right by prescription without 
filing. 

Mr. Urr. How can you get it by prescription? What are the ele- 
ments of prescription ? 

Colonel Rosertson. Sir, that, again, is getting out of my field, but 
it is under the general heading of adverse possession. 

Mr. Urr. One of which elements is adverse possession ? 

Colonel Ropertson. Yes, sir. 

Mr. Urr. To whom could you be adverse to use of that water? 

Colonel Rozertson. Again, I am not a lawyer, sir; I can only give 
you my opinion. I believe that we could be adverse not to a riparian 
because we are the last one on the stream, but I believe we can be ad- 
verse to anyone who comes along to appropriate water after our use. 

I believe that anyone, figuratively speaking, who comes along after 
our use is in effect below us, although not physically. 

Mr. Urr. What you are talking about actually is self-help in con- 
travention to the California water law; is that right ? 

Colonel Rosertson. I do not believe it is in contravention, sir. 

Mr. Urr. What was the date of that application that you filed to 
which you just referred ? 

Colonel Ropertson. Some time in late 1946, sir. 

Mr. Urr. And, yet, you took possession of that property in 1942? 

Colonel Rogrertson. Roughly, sir. 

Mr. Urr. With full knowledge that there was a great deal of sur- 
plus water flowing into the ocean, you did not immediately make any 
attempt to appropriate that water under the California water laws? 

Colonel Ropertson. We did not. We found that during the war 
years there was no encroachment on the conditions we found when 
we went there. It was when the war was over and when our activi- 
ties declined that we found considerable developments, and new uses 
upstream which caused our concern and caused us to begin to investi- 
gate further what was going on above us. 

Mr. Urr. As the record indicated, there was a great deal of surplus 
water flowing into the ocean, and any user on the stream had a per- 
fect right to file with the State of California for the use of that water ; 
did they not? 

Colonel Rosertson. I believe so. 

Mr. Urr. And the Fallbrook Public Utility District did file and 
received about a 12,000-acre-foot permit ? 

Colonel Roperrson. Yes, sir; Fallbrook and many others have 
taken water above us, before and without such filing. 

Mr. Urr. I am talking about the fact that the Navy made no ef- 
fort to take those surplus waters by legal means, and other people 
did take legal means to get it. 

How can you really be higher than their right when they took legal 
means to acquire it, and the Navy made no effort to acquire this sur- 
plus water ? 

Colonel Roperrson. You are so far into the field of law, sir, that 
I cannot answer. 
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Mr. Urr. I wanted to ask a question or two about the water con- 
servation plans on the base. 

What have you done toward conserving the water in San Mateo 
Creek ¢ 


Colonel Rosertson. Colonel Bowen has firsthand information on 
that. 

Mr. Urr. Colonel Bowen, can you answer that question ? 

Colonel Bowen. We have built some channel spreading structures 
in San Mateo Creek to conserve the runoff. 

Mr. Urr. Was there a runoff in San Mateo Creek this year? 

Colonel Bowen. Yes, sir; there was a runoff in San Mateo Creek. 

Mr. Urr. And was there any in San Onofre Creek ? 

Colonel Bowen. Yes, sir; there was runoff in San Onofre Creek. 

Mr. Urr. What efforts have you made to retain and use the water- 
flow in the San Mateo and San Onofre and the Christian Itas? 

Colonel Bowen. We have a phreatophyte clearance program and we 
also ran sewage effluent into those basins. As I said previously, we 
have a channel spreading structure on the streams to retard the flow 
and pass it into underground basins. 

Mr. Urr. Do you have use for more water other than San Mateo 
and San Onofre which the Navy requires for its own use ? 

Colonel Bowen. I am not sure I understand your question, Mr. Utt, 
We will use all water that we can harvest out of those basins, if that 
answers the question. 

Mr. Urr. That does. And you are putting most of it to beneficial 
use either in farming or in military use ? 

Colonel Bowen. Yes, sir; we are putting it to beneficial use. 

Mr. Urr. With regard to the filing of this amended complaint, did 
you make the determination of the boundaries of the Santa Mar- 
garita watershed and all the lands contained therein ¢ 

Colonel Bowen. Yes, sir; I did. 

Mr. Urr. And you are in the pay of the United States Navy ? 

Colonel Bowen. I am in the pay of the United States Marine 
Corps, sir. 

Mr. Urr. That has a slight relationship, does it not, to the Navy? 

Colonel Bowen. Y es, Sir. 

Mr. Urr. By what authority did you do all of this work for the 
Justice Department ¢ 

Colonel Bowen. We did not do the work for the Justice Depart- 
ment, Mr. Utt. I did that under the direction of my senior officers, 
Headquarters, Marine Corps. 

Mr. Urr. Did you supply that information to the Justice Depart- 
ment ? 

Colonel Bowen. Yes, sir; we have supplied it to the Justice De- 
partment. 

Mr. Urr. Did the Justice Department pay you for all the work 
that. the Marine Corps did in preparation for this last suit? 

Colonel Bowrn. No, sir; I do not believe that Justice paid us for 
the work. They are representing us as attorney, and I suppose the 
client has to pay the cost. of the litigation. 

Mr. Urr. Can you point to any authority that the Marine Corps 
or the Navy had for the expenditure of this money in the prosecu- 
tion of this suit before the Justice Department ? 
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Colonel Bowen. I would have to check that question to the head- 
quarters representative, Mr. Utt. 

Mr. Urr. Could you tell me how many people there are engaged in 
this activity under the payroll of the Marine Corps or the Navy at 
the present time, and over the last 12 months? 

Colonel Bowen. Is that a total strength, sir? 

Mr. Urr. No, sir; that is all those engaged in this nonmilitary 
work pertinent to the lawsuit. 

Colonel Bowen. That is a difficult question to answer, Mr. Utt. 

Mr. Urr. I am sure of that. 

Yolonel Bowen. Because that is a part-time duty with the people 
who are working on the lawsuit. 

Mr. Urr. Well, what is the number of personnel in the Water 
Resources Board at Camp Pendleton that are stationed at the old 
Camp DelMar? 

C Goal Bowen. At the present time there are 23 people in the 
pared of Ground Water Resources, Marine Corps Base, Camp Pen- 
dleton. 

Mr. Urr. Are they being paid by the Marine Corps out of Marine 
Corps money ? 

Colonel Bowen. Yes, sir; that is a special staff section, and as officer 
in charge of that section Tama special staff officer of the commanding 
general, Marine Corps base, and I have many other duties besides 
this connected with this litigation, and chief among them are serving 
as consultant in the management and inventory of resources of water, 
and the control thereof. 

Mr. Urr. How many people are employed by the Marine Corps, if 
any, in the Federal Building in San Diego? 

Colonel Bowen. None, sir. 

Mr. Urr. Is that entire staff under the Department of Justice? 
There was an office, may I say, in the district court staffed by Govern- 
ment people. 

Colonel Bowen. I see. 

Mr. Urr. Are they Justice, or are they Marine Corps, or both? 

Colonel Bowen. Mr. Utt, you probably are referring to a room 
which is occupied when there are court hearings in the Federal build- 
ing. There is no permanent staff there. It is simply used as a caucus 
room, if you please, during recess. 

Mr. Urr. And, it is your belief that there is no permanent staff 
there? 

Colonel Bowen. No; I know that there is no permanent staff there, 
sir. 

Mr. Urr. Can you give us any information as to the total amount 
of funds that have been used by the Marine Corps in the prosecution 
of this suit since its inception ? 

Colonel Bowen. I would say approximately $6,500, Mr. Utt. 

Mr. Urr. How much? 

Colonel Bowen. That has been spent by the Marine Corps in the 
Office of Ground Water Resources. 

Mr. Urr. That was not my question. My question was how much 
had been spent of Marine Corps funds toward the prosecution of this 
suit since it was filed in 1951? 


; 
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Colonel Bowen. The only knowledge I have, sir, is the money that 
has been spent by the office in which I am in charge, and as I say, our 
duties are many other than the preparation or prosecution of this suit, 
and of the money expended by the Office of Ground Water Resources 
since its inception in January of 1951, I would estimate that about 
$6,500 had been spent directly for the suit. 

We are offering our services, Mr. Utt, to private landowners up in 
the watershed for the purpose of making soil surveys, geological sur- 
veys, and hydrological studies in an effort to provide those people with 
the information which would help them to establish their claims. 
Much of the time of my personnel is spent on that type of work when 
it is not spent in connection with water conservation and land manage- 
ment at Camp Pendleton. 

Mr. Urr. 1, of course, would accept for the record that $6,500 figure, 
but I believe I will develop something that will show that it will be in 
excess of $100,000 that is chargeable to the Marine Corps. However, of 
course, it may be like the old coffee-roasting deal that the colonel was 
running. When we questioned them as to the cost, they said “We have 
to py the colonel anyway, so it is not costing us anything to roast 
coffee.” 

They have to pay you anyway, whether you are fighting or counsel- 
ing or whatever you are doing, and they may charge it to something 
else. But there is no doubt in my mind that you have spent personally 
more than 6 months out of 7 years in the prosecution of this suit in 
the determination of the boundaries of the watershed, in the acquisi- 
tion of the titles, and supervision of the water resources board at Camp 
Pendleton. I think that that is kind of a fairy tale—that $6,500. 

Colonel Bowen. Mr. Utt, the work I did in determining the bound- 
ary of the watershed and the ownerships in the watershed was done 
primarily so that we would know what amount of water, if any, we 
might expect to come down to Camp Pendleton to our ground-water 
basins. 


It would have been done anyway whether there had been a suit 
or not. 

Mr. Urr. That is exactly the next point that I was getting to—that 
it would have been done anyway. So, it did not cost the Government 
anything ? 

Colonel Bowen. No, sir; it cost the Government something but, Mr. 
Congressman, you asked me how much we had spent that could be 
charged to the suit. 

Mr. Urr. You charged it to something else rather than in the prose- 
cution of this lawsuit. 

Colonel Bowen, you determined the various parcels of land in the 
watershed that belonged to the Federal Government and the Indian 
reservation ? 

Colonel Bowen. Yes, sir. 

Mr. Urr. And land management in the Cleveland National Forest, 
and the San Bernadino National Forest ? 

Colonel Bowen. Yes, sir. 

Mr. Urr. How did you determine the amount of irrigable water 
land within those confines # 

Colonel Bowen. We made reconnaissance soil surveys, Mr. Utt, 
using an aerial photographic base, and checking the soil depth and 
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texture, and permeability on a reconnaissance basis throughout the 
watershed. 

Mr. Urr. Do you have a topographic map of the Indian reservation 
on which you lay a burden of 65,000 acre-feet a year? 

Colonel B Bowen. Yes, sir; I do. 

Mr. Urr. What is the amount of acre-feet in that which you say 
can be farmed profitably ? 

Colonel Bowen. Well, I do not recall, sir. It is stated in the com- 
plaint there—the amended supplementary complaint. 

Mr. Urr. How did you come up with a figure of 4.2 acre-feet a year 
for all those irrigable lands? 

Colonel Bowen. The crops that can be grown up there are general 
field crops such as alfalfa, sugar beets, and so forth, and based upon 
the State experimental station and the United States Department of 
Agriculture estimates of the degree of water for those crops, I came 
up with a figure of 4.2 which would be the amount which would be 
required to be diverted in order to satisfy the needs of those particular 
crops. 

Mr. Urr. Is that about the same figure that is used by the farmers 
at Camp Pendleton! 

Colonel Bowen. The figure varies, sir, depending upon the crop. 
I would say that it is fairly similar. We have worked up a schedule 
of duties for the various types of crops adapted to the area. The 
coastal area generally grows different types of crops than the higher 
mountain valley. 

Mr. Urr. Take, for example, the Government orchard at Camp 
Pendleton. How many acre-feet of water a year does that orchard 
use per acre ? 

Colonel Bowen. In the neighborhood of 3 acre-feet per acre per 
year. 

Mr. Urr. And what does the adjacent farm, say, of Harry Singh? 

Colonel Bowen. The land that Mr. Singh has? 

Mr. Urr. Yes, sir. 

Colonel Bowen. I would say inasmuch as he grows vegetables that 
he uses a somewhat higher amount, nearer four. 

Mr. Urr. Do you know the amount of water that is used in the Fall- 
brook Public Utility District _ it applies to avocados? 

Colonel Bowen. No, sir; I do not know exactly how much. I 
know that one of our biggest growers up there, Mr. Anthony, who 
farms some 200 acres of avocados, figures on using three to three 
and a half acre-feet per acre per year. 

Mr. Urr. Does he use automatic sprinking or otherwise ? 

Colonel Bowen. Most of the avocados are irrigated by a sprinkler 
system, and I am sure that Mr. Anthony uses that system. I might 
say, Mr. Utt, that our farmers, speaking of our tenants down on the 
coastal mesa, would undoubtedly use much more water, but we force 
them to conserve and hold down their use of water. 

For example, last year Mr. Singh and Mr. Stichler and Mr. Beggs 
went to considerable expense to haul bedding up from the Del Mar 
racetrack and place it as a mulch in their fields to reduce the evapora- 
tion loss and by expenditure of considerable sums of money and effort 
they are able to get more out of their water than most of the adjacent 
farmers who handle rationed water, so to speak. 





SANTA MARGARITA CASE 63 


Mr. Urr. Then it is your considered belief that the Indian reserv 
tion would profitably farm 16,800 acres out of their 17,500-acre reser- 
vation ? 

Colonel Bowen. Yes, sir; based upon the reconnaissance surveys 
that we have made that is the figure we came up with. 

Mr. Urr. Is there any farming there at the present time ? 

Colonel Bowen. No, sir; very little on the reservation. It is a very 
backward area. I think, as the gentleman from Interior mentioned 
yesterday, it is a very unusual situation up there. There is no tribal 
organization. 

Mr. Urr. Whether there is a tribal organization or not, if it were 
good farmland and a basic right on 67,000 acre-feet, would not some- 
one be farming that? 

Colonel Bowen. Well, it was also mentioned, I think by Mr. Veeder, 
that the REA had just recently put power into that area. Up until 
the past few years it has been extremely backward and largely devoted 
to cattle ranches and now with the advent of cheap power new wells 
are being drilled daily. You can drive through most any day of the 
year and find a well rigger or two operating. 

Mr. Urr. All of the irrigation on that reservation would have to 
be by pumping, would it not? There is no flowing stream through 
that reservation ? 

Colonel Bowen. There is some rising water in there, Mr. Utt. 

Mr. Urr. Some what? 

Colonel Bowen. Some rising water and some surface water within 
the reservation, but the bulk of it would have to be done by pumping 
from the underground basin. That, of course, would diminish the 
streamflow because the watertable being low ered in the past, the 
winter runoff would soak into the basin. 

Mr. Urr. Are you concerned with the fact that if an allocable part 
of the water of the watershed should be granted to these public lands 
and should be used, that it would diminish the available water for 
Camp Pendleton ? 

Colonel Bowen. No, sir; I am not concerned with that at all be- 
cause most of those public lands are up in the watershed above the 
Nigger Canyon Dam on the Vail Rane h. 

Mr. Urr. But they are in the Santa Margarita watershed; are they 
not ? 

Colonel Bowen. They are in the Santa Margarita watershed; yes, 
sir. 

Mr. Urr. And would not every acre that is diverted up in that area 
diminish the amount of water that would eventually come to Pendle- 
ton ¢ 

Colonel Bowen. Yes, sir, and that is exactly the reason why we are 
concerned about the upper watershed and why we are spending money 
on surveys up there. 

Mr. Urr. I would say my great concern is that this suit is more of a 
disservice to Pendleton than it is a service, and that you are going to 
come up with much less water in the final analysis than you have 

available at the present time, which is certainly not too much, and 
aia some agreement is reached whereby all of the floodwaters can 
be retained, everyone is going to suffer on the river. 
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If you contend, as Mr. Veeder does, that there is no surplus water 
in spite of the fact that thousands of acre-feet this year ran into the 
ocean that are never going to be recaptured, how are we going to 
control those erratic flows of that water unless we do put some type of 
construction in the river between the dam and Isadora to retain these 
immense flows of water in the winter. 

Colonel Bowen. It is our opinion, Mr. Utt, that the flows of record 
probably will never be reached in future years even under comparable 
conditions of precipitation and runoff because upstream development 
will tend to diminish the runoff and the extraction of water from the 
numerous ground water basins, for example, will reduce the stream- 
flow during the winter months. 

Mr. Urr. It may reduce it toa certain amount, but no riparian user 
can use the water after it passes his boundary line, and it goes by so 
fast they cannot recharge the basin. 

In other words, this year, for example, there have been at least 
10,000 acre-feet which has gone into the ocean at Pendleton, and only 
600 acre-feet out of that 10,000 has gone into the underground because 
it went by so fast that the underground could not absorb it. That 
would happen year after year except in the dry years, which we have 
had in the past several years. 

How could the underground absorb 122,000 acre-feet ? 

Colonel Bowen. Well, there are many underground basins above 
Camp Pendleton, Mr. Utt. That is the point I made. 

Recent developments are depleting those basins upstream ; whereas, 
in the years of past record high streamflow there were practically no 
developments in those upper water basins. 

Mr. Urr. But there was in 1958. 

Colonel Bowen. Yes, sir; there was some, but it is still growing 
up there. 

Mr. Urr. And still more than 10 times as much went into the ocean 
as went into the underground. 

Colonel Bowen. Well, Mr. Utt, I would doubt that ratio. 

Mr. Urr. Well, how much water has gone into the ocean this year 
up to date? 

Colonel Bowen. I would estimate about 45,000 acre-feet, sir, in the 
Santa Margarita River. 

Mr. Urr. That is more than you used for the 4-year period on the 
whole base, is it not ? 

Colonel Bowen. No, sir. 

Mr. Urr. How much do you use a year on the base with the excep- 
tion of San Mateo and San Onofre? Really, what do you use out of 
Santa Margarita? 

Colonel Bowen. Limiting the use to the Santa Margarita, it is 
about 12,500 acre-feet a year. 

Mr. Urr. It is almost four times as much as has already gone into 
the ocean ? 

Colonel Bowen. Well, almost. 

Mr. Urr. That is the point with which we are concerned. How 
are we going to save that water for the use of Camp Pendleton and 
any other upstream users that have a right to appropriate the water 
that goes into the Pacific Ocean ? 
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Colonel Bowen. That water comes very infrequently, Mr. Utt, 
and it is questionable whether the riparian loss from longtime storage 
would not negate the water that was stopped. 

Mr. Urr. It is not necessary, is it, to have longtime storage? If 
there is a dry year, you can release the water and store it in the 
underground basin at a flow of a few acre-feet a day, but under the 
riparian rights you cannot retain the water and release it, but under 
appropriated rights you can. 

‘olonel Bowen. Yes, sir. In our operating surface storage in con- 
junction with a ground water basin that cau Be done very effectively. 

Mr. Urr. That is the thing I am suggesting. How can we do it? 

Colonel Bowen. Well, just speaking from a physical standpoint, 
Mr. Utt, it could be done by building a surface structure of some size 
yet to be determined on the Santa Margarita River above our ground 
water basin at Camp Pendleton. The De Luz site, for example, is 
the best site on the lower Santa Margarita River for surface storage. 

Mr. Urr. Why have you not prosecuted your rights to this surplus 
water to use for that purpose, knowing you cannot store riparian 
water ? 

Colonel Bowen. I will have to check that question with the head- 
quarters representative, Mr. Utt. 

Mr. Urr. When this lawsuit started you had a permit started and 
there were two permits pending. Since that time Fallbrook has been 
granted its application and the applications for the Navy were 
dropped for the reason they were not prosecuted as provided in Public 
Law 547 of the 83d Congress, so that now if you build a structure and 
do not make some sort of agreement to get the appropriative rights 
at Fallbrook, you have no right to impound that water. You can do 
it only by some kind of agreement. 

Colonel Bowen. I would have to check that with the Justice rep- 
resentive, Mr. Utt. 

Mr. Urr. I have no objections whatsoever to determining the ripar- 
ian rights of the river, but I do not believe it is necessary to hold up 
all development on that so far as surplus waters are concerned. I 
know it is your contention there are no surplus waters even in the face 
of the figures and in the face of the fact that some 45,000 acre-feet 
went to waste this year. 

As Mr. Veeder says, that is not waste per se, but it is waste at any 
other rate. It is water that could be used. 

I was hoping we could come to some sort of agreement to impound 
these flood waters to prevent their running into the ocean. You sa 
they won't. Maybe they will. If they do they should be onaanvel 
and we should have some kind of agreement whereby we can do it. 

My other question was Jegal and I will have to ask Mr. Veeder to 
return to the stand. 

IT have nothing further. 

Mr. AsprnaL. I had a question with regard to the filing of the 
report provided for in section 7. I understand that the Navy has filed 
some kind of a report coming within the provision of the 1-year 
period. 

Is it the position of the Marine Corps that a report is called for 
only when there is something that the Navy or Marine Corps feels is 
important? Is that your position? Why have you not filed other 
reports since you filed the first report ? 
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General Atten. The Marine Corps is operating under the instruc- 
tions of the Secretary of the Navy in this. Captain Powers, of the 
Judge Advocate General’s Office of the Navy, is here. 

I believe he can answer that question better than I can, sir. 

Mr. Asprnauu. If there is no objection I would like to have Captain 
Powers answer at this time. 

Captain Powers. The Secretary of the Navy, Mr. Gates, filed a 
report with both the Speaker of the House and the President of the 
Senate dated July 28, 1955. It was the one required at the end of the 
year after the enactment of the act. 

I have copies here which I can leave. 

(Commirrer Nore.—The report is as follows :) 


JULY 28, 1955. 
Hon. Sam RAysBurn, 
Speaker of the House of Representatives, 
Washington, D. C. 

Dear Mr. SPEAKER: Public Law 547, 83d Congress, approved July 28, 1954 
(68 Stat. 575), authorized the Secretary of the Interior to construct a dam upon 
the Santa Margarita River in California. This authority, however, was contin- 
gent upon a determination by the Secretary of the Interior that certain conditions 
had been fulfilled (sec. 1 of the act). Those conditions were: 

(a) The execution of a contract wherein the Fallbrook Public Utility Dis- 
trict would undertake to repay certain costs to the United States ; 

(b) The issuance of certain permits to the United States and to the Fall- 
brook Public Utility District by the State of California ; 

(c) An agreement by the Fallbrook Public Utility District not to assert 
certain claims against the United States ; and 

(d) A finding that the dam and other facilities authorized by the act have 
economic and engineering feasibility. 

Public Law 547 (supra) provides in its seventh section that— 

“From time to time the Attorney General, the Secretary of the Interior, and 
the Secretary of the Navy shall report to the Congress concerning the conditions 
specified in section 1 of this Act, and the first report thereon shall be submitted 
to the Congress no later than one year from the date of enactment of this 
Act.” 

Insofar as is known within the Navy Department none of the conditions listed 
above (and in sec. 1 of the act) have been fulfilled, nor is it believed that these 
conditions, particularly that requiring a finding of economic and engineering 
feasibility, can be fulfilled pending the resolution of litigation concerning the 
Santa Margarita River now in progress. 

At the time he approved Public Law 547 (supra) the President issued a state- 
ment a part of which is quoted below: 

“The bill authorizes the Secretary of the Interior to construct the dam and 
other facilities only after he has determined that the project has economic and 
engineering feasibility. It is my understanding that such a determination will 
not be made until he has found that there will be ample water available in the 
Santa Margarita River for storage at the DeLuz Dam separate and apart from all 
rights to the use of water of the United States (except any appropriative rights 
hereafter obtained) and of all claimants on the stream. 

“In view of litigation now pending between the United States and other claim- 
ants to water from the Santa Margarita River, I shall expect the Secretary of 
the Navy to obtain and be guided by the advice of the Attorney General before 
taking any steps to acquire additional water rights in the river on behalf of the 
United States. Furthermore, I except that the Secretary of the Navy will 
not agree to the impounding of any water to the use of which the United States 
is entitled without first consulting with the Attorney General and obtaining 
from him advice that such impounding will not be a grant or relinquishment 
of any of the rights to the use of water which the United States of America 
has acquired in accordance with the laws of the State of California.” 

Thus the water rights of the United States, here involved, as well as the 
rights of all claimants on the stream are still in litigation. Certain facets of 
the suit are pending before the United States Court of Appeals for the Ninth 
Circuit which has heard the arguments of the parties but has not rendered a 
decision. The bulk of the litigation is still before the United States District 
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Court for the Southern District of California where trial has not been had 
except as to the United States, the State of California, and the Santa Margarita 
Mutual Water Co. In this trial the position of the United States prevailed 
and the State and Santa Margarita Mutual appealed, which matter as stated 
before, is in the hands of the ninth circuit. 

Since the fundamental proposition of ownership of water rights has not been 
settled none of the conditions stated in section 1 of Public Law 547 have been 


complied with nor can they be until the determination of the courts is estab- 
lished. 


THoMaAs §S. GATES, Jr., 
Acting Secretary of the Navy. 
Mr. Asprnauty. There is no question about that report. 
Captain Powers. The last paragraph of that report states : 
Since the fundamental proposition of ownership of water rights has not been 


settled, none of the conditions stated in section 1 of Public Law 547 have been 
complied with nor can they be until the determination of the courts is estab- 


lished. 

We have felt that there was nothing to report to the Congress under 
section 1 since we cannot know what rights we have until the court 
completes its adjudication of this litigation. 

That is the reason no additional reports have been filed. 

Mr. AsprnaLL. You desire Congress just to sit up here and continue 
from year to year with the thought in mind there is no progress so 
far as this case is concerned? Is that it? 

Captain Powers. That is what is amounts to. 

a Asrrnatu. That is your interpretation ? 

Captain Powers. We would be glad to make a report but it was 
our judgment none was required until we had something definite to 
report on section 1. 

Mr. Asprnatu. [ cannot say what the legislative intent was, but 
so far as I am concerned personally I expected a report at least once 
a year. 

Captain Powers. We certainly have no objection to making such 
a report, Mr. Aspinall. It was merely a question of judgment. We 
considered this was sufficient until we had something actually to 
report. 

If the committee would like a yearly report I have no objection 
to making one. 

Mr. AspInaLL. We cannot censure you too much because we have 
not been afforded the courtesy of getting a report from the other two 
departments within the year’s per iod. 

Captain Powers. Sir, the note on my file indicates that Justice and 
Interior made a report. I was not here at the time. I was not in the 
Judge Advocate General’s Office. 

My files indicate that both Justice and Interior made a similar but 
shorter report. 

I do not have copies of it. 

Mr. Asprtnatu. I understood yesterday we had no progress report 
from Justice and Interior. 

I feel the various departments ought to give us a progress report 
at least once a year. If you are doing nothing we should know it. 
I do not believe, because you issue no report, we should assume that 
you have made no progress whatsoever. 

Captain Powers. I will make such a notation and see that you get 
the reports. 
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Mr. McFartanp. If I might ask General Allen a purely engineer- 
ing question, forgetting about the definition of “surplus water” or 
“water rights.” 

The act was enacted on the basis of detailed hydrologic studies by 
both the Interior Department and the Corps of Engineers. 

Would you agree that purely from a physical and engineering 
standpoint we can put storage on the river and make new water 
available, which would not otherwise be available, in an amount 
somewhere between twenty and twenty-eight thousand acre-feet 
annually ? 

General Aten. No, sir. 

Mr. McFartanp. In other words, you are disagreeing with the 
technical data furnished this committee by the Corps of nwienws g 

General Atien. I do not believe that 1s complete data. That is 
data on historical run. 

Mr. McFartanp. It takes further development into account, too, 
does it not? 

General Aten. I did not believe that it did. That was my under- 
standing. That was the basis under which I gave my opinion. 

Colonel Ropertson. We had a conference under congressional super- 
vision with Mr. Saylor and with all of the engineers involved to try 
to find where the difference was. The difference between our outlook 
and that of the Department of the Interior and the Army engineers 
was simply that they made the statement that you could ignore any 
potential of development from upstream rights. We do not believe 
that. 

Mr. McFartanp. Do you have an estimate of the annual amount of 
water which can be developed by storage ? 

Colonel Roprertson. We have tried many times to come up with an 
engineering estimate, and we fall off when we do not know upstream 
development. We do not know what other people’s rights are. 

Mr. Urr. We discussed yesterday what would happen if you lose 
the lawsuit. Your answer was that you did not think you would lose 
it. The possibility is that you will lose it. 

It is my belief that any of the water you have taken since 1914, 
all the water you have exported from the basin since 1914, will be 
denied to you by the district court. What will happen on appeal I 
do not know. 

If that is the case you have lost all of your appropriative rights 
for the simple reason you did not prosecute the applications which 
you had, so they were denied for lack of prosecution; they have all 

en granted to an upstream user, and in case the court so holds, 
and if you lose these self-help appropriations, what will you do? 

General ALLEN. We will have to import water if we are denied the 
rights to water that we feel we have. We will have to import water, 
and, of course, we will continue to do everything possible to husband 
the water that we do get within the watershed in order to provide 
ample water. 

Mr. Urr. You have done a grand job on the base of husbanding the 
water which you have, but if this other water is taken away from you 
then you will have to look to the metropolitan water district, I assume, 
for water. 


General ALLEN. We do not believe the courts will take our riparian 
water away. 
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Mr. Urr. They will not take the riparian water, but your riparian 
right is not determined by need. It is determined by the availability 
of riparian water. The water that flows into the ocean is not riparian 
water. The water that flows by your place when you do not actually 
put it to use on the day it actually flows by, or within a reasonable 
time, is not riparian water, so you have little of that. 

The great amount of that stream is not riparian water; it is flood- 
water. The records over the past 30 years will indicate that, and the 
record this year indicates that nearly four times as much water went 
into the ocean as you used. 

Therefore, that is not riparian water, and more would have gone in 
had you not violated the riparian law to detain that water for putting 
it into the underground. 

It was well that you did it, and I would have done it myself, but 
still the court has a legal ground upon which to say that river must 
flow in its natural state, and you cannot detain it, and it must all go 
to the ocean. 

That water flowing in its natural state will be held to be surplus 
water subject to the appropriative laws of California, and then you 
are hurt. 

That is the reason I have hoped you would get together with Fall- 
brook and agree on these surplus waters that run into the ocean and 
divide them between yourselves. 

You have nothing to divide today because you lost your appropria- 
tive right by default, and Fallbrook has a 32,000-acre license to ap- 
propriate surplus waters. Your whole suit will be based on the ground 
there is no surplus water. That will be pretty hard to prove. 

General Atren. Mr. Utt, there has been effort made on the part of 
the Navy to enter into agreement with Fallbrook as required by Public 
Law 547. 

Mr. Urr. Who was your agent in that? Was it the Justice De- 
partment ? 

General Atten. Engineeringwise ? 

Mr. Urr. Who was your agent in working out that compromise with 
Fallbrook? 

General ALLEN. The agent who spoke for us was the Justice Depart- 
ment, but it was based on engineering studies. 

Mr. Urr. That is wonderful. Now let us look at that proposition. 
Fallbrook came into court with a proposition to start negotiations. 
Judge Carter said to Mr. Veeder: “You come in with a counterprop- 
osition.” 

So Mr. Veeder came in with a counterproposition which the judge 
did not like. In fact, he said there was no offer of compromise at all. 

I don’t want to read this into the record because perhaps the judge 
was upset that morning and he made some statements which he later 
attempted to withdraw. 

The final conclusion to Mr. Veeder was “You have no compromise 
whatsoever because you have agreed to divide exactly zero with Fall- 
brook. How can that be a compromise?” 

Mr. Veeder said, “There is no surplus water.” 

General ALLEN. This surplus water was referred to by Fallbrook’s 
proposal as the answer to Public Law 547, the requirement to work 
out an amicable agreement. 
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Fallbrook indicated a continuous demand of 6,550 acre-feet per year, 
dry years, wet years. It would give us water in these peak years, but 
in many of the years, speaking historically over the last 6 or 7 years, 
we would get nothing, not even riparian water. 

Mr. Urr. General, that was an offer in expectation of a counter- 
offer. The counteroffer was absolutely zero. 

General Auten. Fallbrook does not have any riparian rights to a 
continuous demand. They must get theirs appropriated from peak 
years. 

Mr. Urr. Did you come back and say, “We cannot accept that firm 
supply but we will make an agreement that you can take flood waters 
and we will take a certain amount of flood waters” ? 

General Auten. We did and Fallbrook refused to accept that. 

Mr. Urr. Where did you do that? Let me read this transcript in 
the United States District Court, Southern District of California, 
hearing held October 15, 1957 : 


The Court. An order was made on September 5 that it would be set for hear- 
ing on the 14th, and then I continued it until this afternoon. 


UNITED STATES v. FALLBROOK ET AL., No. 1247 


Apparently all interested counsel are present. 

I am very much disturbed, Mr. Veeder, about this so-called offer of eompro- 
mise. I have read it a time or two. I have read Mr. Sachse’s letter to you 
upon receipt of it. I have tried to understand what you might be trying to do. 

If this is an offer where you are hedging against making further conces- 
sions, in other words, where you have not gone all the way that you propose to 
go in an offer, then I suppose it falls in the same category of the Fallbrook 
offer, which was a proposal but which did not close the door to further nego- 
tiations. But if this is intended as any kind of offer that could be accepted, 
then I lose you completely, and I am disturbed at the contents of it. 

I don’t know whether I have made myself clear or not. 


Then the court inquires of Mr. Veeder on page 197 of that same 
transcript: 


The Court. You have not made an application and had it acted on by the 
State of California to appropriate water, have you? 

Mr. VEEDER. No, your Honor ; we haven't. 

The Court. Then why should you insist, on a settlement, that Fallbrook recog- 
nize the fact that you might have a right to appropriate, any more than Fall- 
brook would have a right to say, “Well, we will settle with you, but you have 
got to recognize that we have a right to possibly appropriate water.” How 
ean you have a settlement if one side or the other says, “Now, we are going 
to settle, but you have to recognize that we would have a right to go to the 
State and appropriate water.” 

That is what you are doing. It doesn’t make sense to me. If you can point 
out the error of my thinking, I will be glad to listen to you. 

The Court. Then you never intended that this case could be settled. If you 
intend to reserve all rights to appropriate water, then this case can’t be settled 
and you were not fair and honest with the court when there was a suggestion 
made that maybe this case could be settled on the formula of the Utt bill. 


Then Mr. Veeder defends himself properly 

The court comes up with the conclusion that there was no counter- 
offer made by the United States Government to Fallbrook. 

How can you say we have attempted to make settlement with Fall- 
brook with this in the record ? 

General Aten. I believe the settlement was made, or an attempt 
at settlement was made, with Fallbrook. Their counter requirement 
of a continuous flow of water when their application was filed related 
to surplus water. 
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Mr. Urr. The court says later in this same transcript : 


Then, Mr. Veeder, what you offer to divide with Fallbrook is exactly nothing. 

Mr. VeeperR. That is precisely it. 

General AuLen. I cannot speak for Mr. Veeder as to what was in 
his mind but I would assume, on the basis of that position, that we 
feel we do not know what we own, and we have no legal right to give 
away anything that belongs to the Government. Congress only can do 
that. 

Mr. Urr. You contend flood waters belong to the Federal Govern- 
ment ¢ 

General ALLEN. We do not know what the flood waters are. Some 
of these 40,000 acre-feet we refer to might be flood waters or not. 

Mr. Urr. Let us get down to a specific point, the 45,000 acre-feet 
that went into the river this year. Is that flood water / 

General ALLEN. Not necessarily, sir. If all riparians to the stream 
exercised their riparian rights it well could not have been. 

Mr. Urr. But it was flood water. It went into the ocean. It was 
not used. It was not captured by an appropriator or a riparian user, 
and therefore per se it is flood water, and that is the water we wanted 
the Government to say, “All right, that water that runs into the 
ocean we will corral and we will divide it on a 60-40 basis under the 
formula in the Utt bill. That is all we are asking for.” 

Why all this hedging to say there is no flood water? All we want 
to say is that when water is running into the ocean we will stop it and 
divide it up. 

Greneral AtiEN. I could not state there is no flood water, but we 
do not know what it is. 

Mr. Urr. We don’t care what it is. That can be determined later. 
Why can’t you say, “We will divide these waters that run into the 
ocean with Fallbrook” ? 

General ALLEN. We offered this to Fallbrook on the basis of the 
stipulations in Public Law 547, and Fallbrook rejected that. 

Mr. Urr. When did you make that offer? 

General AtLen. It was made in the pretrial meetings on the west 
coast. 

Mr. Urr. On what date was that offer made and was it made in 
writing? 

General Atten. I do not know. 

Mr. Urr. All I have is the written record here. The court says 
you are making no e ompromise whatsoever and you are offering them 
exactly one-h: lf of zero. Those are the words of the court. 

That was in October of 1957. Since that date have you made any 
further counteroffer ? 

Colonel Rosertrson. I am not sure of the date. I believe it was in 
August of 1957 that the court directed the meetings of counsel to try 
to arrive at.settlement. It was presided over by the assistant attorney 
general of the State of California. Iam not sure that the proceedings 
were recorded, but I believe they were. 

The Government people did offer settlement on the basis of Public 
Law 547. 

The later written offer that was | gee in is our interpretation of 


the effect of Public Law 547. We did not feel we could deviate from 
Public Law 547. 
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Mr. Urr. Was the result of that effort by you and counsel what 
transpired in October of 1957, the offer to divide absolutely zero? 

Colonel Rozerrson. That is our interpretation of the application 
under terms of Public Law 547. 

Mr. Urr. Then the result of that is that there is no effort to prevent 
this great amount of waste in the ocean and divide it upon an equitable 
basis with the legal owner of that surplus water. Is that correct? 

General Atuen. I do not believe ownership had been established 
for that water. We feel the only manner in which true ownership of 
that water can be established is through adjudication. That was told 
to us by the State of California. 

Mr. Urr. Mr. Chairman, I would like to place in the record—I 
cannot find it at this point—the statement where the court withdrew 
the remarks which it made with reference to Mr. Veeder, acknow!l- 
edging that he was a little hot under the collar and did not in any 
way impugn Mr. Veeder. 

Mr. Asprnauu. If there is no objection it is so ordered. 

Thank you very much, gentlemen. 

I understand Mr. Utt has another question of the captain. 


STATEMENT OF CAPT. ROBERT E. POWERS, JR., ASSISTANT JUDGE 
ADVOCATE GENERAL OF THE NAVY 


Mr. Urr. Captain, I have a question or two with regard to section 2 
of Public Law 547 of the 83d Congress. The Navy was directed to 
prosecute its application with the State board of water resources. 

Did you diligently prosecute those claims then pending before the 
California Board of Water Resources ? 

Captain Powers. May I get my folder? 

Mr. Urr. Certainly. 

Captain Powers. I would like to say I was assigned on this matter 
in October of 1956 so I am a somewhat recent arrival. 

The Navy filed an application, as was stated, and as Mr. Veeder has 
stated, we did not further support that application because we felt it 
was a derogation of our rights in the lawsuit. 

Mr. Urr. Who felt that ? 

Captain Powers. It was the advice of the Department of Justice. 

Mr. Urr. Did they so advise you? 

Captain Powers. Not in writing but in various conferences from 
time to time. 

Mr. Urr. What was the basis of those conferences and where were 
they held? 

The reason I want to be specific is that this is a direct instruction 
from Congress to do thus and so unless Justice advises you contrari- 
wise. It is important enough to be in writing, and it is at least impor- 
tant enough to have the dates, places, and the names of those present. 

Captain Powers. I am afraid I could not supply that information 
at this time. I might be able to get it, but I doubt if the conferences 
were recorded. 

Mr. Urr. That is a matter of utmost importance because I think 
the Navy was lax in its duty to preserve its rights to appropriate 
water from the Santa Margarita River, and they may find themselves 
without any rights to these vast amounts of water which have been 
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running into the Pacific Ocean for the past 40 years and will continue 
to run into the ocean for the next hundred years. 

They should have prosecuted those unless they were definitely told 
not to do it by the Justice Department. : 

Captain Powers. Speaking personally, as I recall the California 
law regarding the filing of permits, there is no section of the law 
which would exactly suit our use of appropriative water. 

Mr. Urr. How many appropriative permits since 1914 have been 
granted under the law in the State of California ? 

Captain Powers. I mean by the United States, sir. 

Mr. Urr. This law specifically states that the case shall be tried 
under California water laws. 

Do you believe that the United States is entitled to appropriate 
waters in California in contravention to the California water code in 
the Bureau of Water Resources of California ? 

Captain Powers. It is my personal opinion we would proceed under 
that code. We are claiming rights which we assert were prior to 1914 
at the time of the code in these suits. 

Mr. Urr. Then you must have some information prior to 1914. How 
much water have you taken from the Santa Margarita River? 

Captain Powers. I haven’t such information. 

Mr. Urr. How much was taken to be used within the watershed of 
the Santa Margarita River? 

Captain Powers. We allege in our complaints we expect to be able 
to prove that soon in court. 

Mr. Urr. I would like to have you prove it to me. 

Captain Powrrs. I do not have those figures, sir. 

Mr. Urr. How much water was stored in the O’Neal Lake prior 
to 19144 
Captain Powers. 1 would have to ask the Marine Corps to supply 
that. 

Mr. Urr. When was the first water stored in the O’Neal Lake? 

Captain Powers. As far as we were informed, some time in 1884, I 
believe. 

Mr. Urr. Do you have records available as to how much water each 
year was stored in that lake from 1884 to 1914 upon which you pre- 
dicate your claim ? 

Captain Powers. I would have to ask the Marine Corps engineers 
to supply that information. 

Mr. Urr. I would like to have it for the record. If that is what 
you are basing your right to appropriative water on prior to 1914 
water, I think it is important for us to know the information upon 
which you base that claim. 

You still have not answered my question. Is it your belief that the 
United States Government can appropriate water for its own use in 
contravention to the California law of appropriation since 1914? 

Captain Powers. You mean my personal belief, sir? 

Mr. Urr. You are an attorney, are you not ? 

Captain Powers. Yes, sir. 

Mr. Urr. I want your legal opinion as to whether you believe the 
United States Government can do that. 

Captain Powers. I believe, sir, it is possible under the California 
law itself that where there has been an extensive use of water over 
an appreciable period of time without the filing of a permit that as 
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against a subsequent appropriator, or filer of a permit, it is possible 
that the court may decide that the one who has actually used the water 
over a long period of time may have a —_ right. 

Mr. Urr. How would you get the rights to take these 45,000 acre- 
feet that ran into the ocean ? 

Captain Powers. How would the United States? 

Mr. Urr. How would the United States Government get the right 
to take that surplus water without filing an application for appro- 
priate rights? 

Captain Powers. As to future use ? 

Mr. Urr. Any use. 

Captain Powers. If we were to lay claim today I would advise 
them to lay a claim under the California law. 

Mr. Urr. Then why didn’t you prosecute the claim you already 
have? 

Captain Powers. The one filed in 1946? 

Mr. Urr. Yes, sir. 

Captain Powers. Because that relates to something that we had 
done prior to the time that any appropriative claims of any size had 
been filed for water on the Santa Margarita River. 

Mr. Urr. Do you have any idea why the Government did not lay 
legal claim under California law to all the surplus waters in that 
river at the time they acquired the property in 1942? 

Captain Powers. I do not. 

Mr. Urr. Do you have any information as to the amount of money 
which the Navy and the Marine Corps have spent in prosecuting 
this suit since 1951? 

Captain Powers. No, sir. Colonel Bowen has said that the Navy 
itself has had two officers working, and the only other work would be 
such part-time work as I have put in, providing liaison between the 
Navy and the Department of Justice. 

Mr. Urr. Have you been in The Adjutant General’s Office since 
1951? 

Captain Powers. No, sir. I was there in 1951 but not connected 
with this suit, sir. I was there from 1951 to 1953. I came back in 
1956. 

Mr. Urr. You probably know that I called your office the first of 
the week and asked them to have figures available as to the amount 
of money the Navy had spent in this lawsuit since 1951. 

Have those figures been gathered together ? 

Captain Powers. It would be pretty impossible for me to supply 
those figures, Mr. Utt. It depends on how much part-time work 
you will count, how many man-days. We have kept no record of 
that. 

As to the actual expenses that have been spent they have been spent 
by the Marine Corps. I think they can give you that information. 

All I can say is that part of the salary of a lieutenant, an ensign, 
and a captain might be allocated to that cost, but no other money 
that [am aware of. 

Mr. Urr. Are you satisfied with the fixed figure of $6,500 spent by 
the Marine Corps in the prosecution of this suit since 1951? 

Captain Powers. I think Colonel Bowen gave that as an exact 
figure as to how much could be actually allocated to this suit. Of 
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course, more money has been spent than that if you take part of 
the salary of some of the people who have worked on it from time 
to time. 

Mr. Urr. That would be my impression, because I know that one 
defendant alone has spent over $100,000, as much as $9,000 a month 
in some months, in defending himself against this suit. I am not 
willing to accept the figure of $6 000 as being the proper amount 
chargeable to Marine Corps funds, and I am still looking for the 
authorization of the Marine Cor ps to spend this money in connection 
with this suit. 

Captain Powers. Sir, in all suits where we are represented by the 
Department of Justice it is customary for the Department to furnish 
the necessary facts and investigations upon which Justice may base 
their suit, not only in this suit but all of their suits. 

Mr. Asptnatn. Other questions ? 

(No response.) 

Mr. Asprnauu. Thank you very much, Captain Powers. The next 
witness is Mr. Franz R. Sachse, attorney at law, Fallbrook, Calif. 

You may proceed, Mr. Sachse. 


STATEMENT OF FRANZ R. SACHSE ATTORNEY AT LAW, 
FALLBROOK, CALIF. 


Mr. Sacuse. I have no prepared statement for the committee. 
I would like to make a few comments on some of the matters that 
already have been discussed. 

First, there is the question of the necessity or wisdom of joining 
large numbers of overlying landowners within the watershed whose 
property does not abut on any tributary or the main stream. I think 
it is unsound legally. I think it is unwise, and I think it is extremely 
unjust. 

I might add that I am not only the attorney for the public utility 
district, but also for a number of those individuals, and I happen to 
be one of them myself. 

It is unsound for this reason: Any overlying landowner can, at 
the most, have a right to tap the percolating “underground water 
through a well and exercise a correlative use with his neighbors. He 
has no absolute right to any given amount of water. We know that 

as of the time before the lawsuit started. 

I submit, when Judge Carter renders his final] decision, that is 
exactly what he will have to say again. 

He will have to determine that John Smith is an ov erlying land- 
owner, but John Smith’s rights are correlative rights to use the 
water without injuring his neighbor. 

We have joined 3,000 or so more people and the Government will 
know no more about the extent of its rights or the measure of its 
rights when that judgment is entered than it knows today, because 
the judgment of necessity will have to say that they have an indeter- 
minate right to share correlatively with their neighbors as to the perco- 
lating w ater. 

I think it is unjust, because the substance of this complaint is to 
say to an individual, “Come in and prove your rights or risk loosing 
them.” 
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Mr. Urr. Lose them by default ? 

Mr. Sacuse. Yes. “Either prove your rights or you lose them.” 

Well, that smacks to me a fittle of something like a criminal sys- 
tem where you say, “Come in and prove you are innocent or else you 
are guilty.” 

Any landowner, as I understand the theory of the Government, 
who does not prove his right is subject to the possibility of the entry 
of a default judgment against him which will specify that he has not 
any rights. 

This landowner may trust the United States Government im- 
plicitly. He might have no fear whatsoever that the Marine Corps 
would come up and tell him to stop his pumping or his diversion, but 
this lawsuit has been ruled by Judge Carter to be a suit in which every 
defendant is adverse to every other defendant. 

Therefore, if I default as an individual defendant, and adjudication 
says I have no rights on my particular 40 acres, perhaps the Marines 
would never try to stop my pumping, but certainly there would be a 
judgment which any downstream user below me could come in and 
later use as a basis for an injunction and say “Sachse is adjudicated 
as having no rights.” 

I think, in order to repeat, that the joinder of all these parties is 
unnecessary. I do not think it siisiielinhes a thing for the United 
States, and I think it works a tremendous hardship on the individual 
landowners. 

I do not have with me 

Mr. Asptnatu. You realize so far as this committee is concerned 
we appreciate having this information, but there is not very much we 
can do ourselves. 

Mr. Sacuse. I appreciate that, Mr. Chairman. I am trying to ad- 
dress my remarks to the two points Chairman Engle mentioned—one, 
why the necessity for the large number of people; second, what were 
the hazards to State control of their own waters. 

The second point I would like to make deals with that latter ques- 
tion of the chairman’s. I would like to put it to the committee in this 
way: If we assume that there is surplus water, any surplus in the 
Santa Margarita River or any other stream, just exactly how does 
Fallbrook or any private individual go about appropriating that 
water except in exactly the way we did. 

There is no Federal statute that permits us to go before a Federal 
board and say, “Please give us a right to surplus floodwaters.” 

There is no jurisdiction in any Federal court of which I am aware 
which would permit us to go to Judge Carter and say, “Judge Carter, 
please give us a permit to appropriate 30,000 acre-feet of flood- 
waters.” 

We are doing the only thing we know how to do under the laws of 
California, which is to file an application with the State, press it 
vigorously to a conclusion. 

We have done that. Yet this 77 page document, amended and sup- 
plementary complaint, expressly denies the right of the State of Cali. 
fornia to hear this application or to grant this permit. 

I submit to the committee that if this legal interpretation of the 
Department of Justice is correct, that through an open-end reserva- 
tion of waters upstream in the Government and a condition under 
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which the downstream agency of the Government, the Navy, is not 
bound by State law, through those two circumstances the State has 
no jurisdiction over any applicants who might be in between, so to 
whom do we go? 

I agree with Mr. Utt’s remarks. This year, from the Ist of Febru- 
—~ a the 15th of April, 45,000 acre-feet of water ran into the 

acific. 

There should be a way through which a public agency can put that 
water to good use. If we cannot go to the California Water Rights 
Board I wish you would tell us where we can go. 

a should be a Federal agency of some kind perhaps whom we 
can ask, 

I am not being facetious. If the interpretation of the United States 
in this case is correct, we are wasting our time in prosecuting an 
application before the State. 

That is all I have to say on that second point. 

Mr. Urr. I want the record to show definitely that this hearing of 
this committee is in no way trying to usurp the position of the Federal 
district court in San Diego. We are trying to resolve some of the 
problems we think could be resolved outside of the court. 

Mr. Sachse, how much money has the Fallbrook Public Utility 
spent since 1951 in defending this lawsuit ? 

Mr. Sacuse. It would have to be a guess, Mr. Utt. I do not know 
exactly what it is. 

The district budgeted for the current fiscal year, ending the 30th 
of next June, $30,000 for legal expenses, which will include trans- 
cripts, and so on, but will not include the same problem that Colonel 
Bowen expressed. 

In other words, our chief engineer and general manager is probably 
spending half his time on this case. We are paying him, anyway, 
but he could be doing other things that might be more useful than 
preparing for this lawsuit. 

Mr. Urr. In your opinion how long will this suit last? 

Mr. Sacuse. That is in the laps of the gods, sir. I don’t know. 

I am hopeful we might hammer out a judgment certainly by this 
time next year. 

Mr. Veeder has stated unequivocally there will be appeals if the 
Government is dissatisfied, and there will be appeals is Fallbrook 
is dissatisfied, so how long it will last I do not know. 

Mr. Urr. I think the record also will show that the suit between 
the Santa Margarita and the Vail Ranch lasted for 440 trial days 
and ended in a stipulated judgment, and it is very possible, with 
7,000 defendants, 1 of whom already has spent in excess of $100,000, 
that this suit could very well be in the courts for the next 10 years. 

Mr. Sacuse. I think that is very likely. 

Mr. Urr. If these 7,000 defendants each wants his day in court 
in order to protect his water rights, and they all have to be tried, the 
trial itself in the lower court could very well last for several years, 
could it not? 

Mr. Sacuse. It might, but I want to be quite fair. I think the 
Marines and the Department of Justice is trying to discover ways 
and means of eliminating some of these people, and I think that 
a lot of them will not ask for their day in court because they will be 
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satisfied one way or another short of presenting evidence, so I am 
hopeful that the condition you are afraid of might not come about. 
I don’t think that will happen. 

Mr. Urrt. Is it possible to narrow it down by agreement with Mr. 
Veeder to perhaps 100 defendants or less ¢ 

Mr. Sacuse. I don’t think it is ee possible. That is the 
next point I had wanted to comment on. I do not think it is prac- 
tically possible for this reason : 

The only way we can today arrive at agreement with Mr. Veeder 
for the elimination of a defendant, except through the stipulation 
which he referred to and which I will come to in a moment, but 
speaking now of these upland users, these people who divert from the 
underground, the only way we can arrive at an agreement to dismiss 
him is for him to come forward and present his case to the Marines 
and say “I am an upland user; I am not a riparian; I am taking no 
water from the river.” 

So, sure, you may keep him out of the actual physical trial of the 
ease but in order to do it and make his proposition to the Marines, to 
submit his case to the Marines, he has to prepare his case. 

The only way you can practically get rid of him would be for the 
engineering staff of the Marine Corps to make some sort of determi- 
nation in certain areas of the watershed that the water that falls on 
that land does not affect the river or is so minor they do not want 
them in the case. That way you can get them out but to ask the 
individual to come forward “and say, “T want to get out because of 
such and such,” you save them an hour or two of proof in the court 
but put them to all the expense and nuisance involved in the 
preparation. 

Mr. Urr. The situation is if he has a right at all he has to defend 
it or lose it. 

Mr. Sacuse. I do not claim to be the best California water lawyer, 
but I have told people who come and ask me what to do, little people, 
[ have used this rule of thumb. I have said if you in valuing your 
own property ascribe any value whatsoever to a private water right, 
you better appear in this case. If you are willing to say the value 
of your land has no relatinoship whatsoever to a private water right, 
as, for example, a town lot with a gas station on it, where there would 
be no remote possibility he would ever want to drill a well, in that 

case go ahead and default or stipulate out with the U nited States. 
But if you ascribe any value to a private water right you had better 
get in it. 

Mr. Harry. Do I understand the gentleman to say this would 
involve the right of a man on his own Jand to operate his own well? 

Mr. Sacuse. That is correct, sir. Every landowner—there is a 
lis pendens filed in this proceeding which covers the entire watershed 
of the Santa Margarita River. Every landowner in that watershed 
has been joined and the complaint alleges specifically that every de- 
fendant asserts a claim adverse to the United States. 

Hence the man who has upland land and a well on it is asserting 
a claim adverse to the United States and is required by this complaint 
to come forward. 

Mr. Harry. If he values the water he might even in years to come 
anticipate using from a well he must get into this suit. 
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Mr. Sacuse. That has been my advice. 

Mr. Hatey. Is that what you call the percolating water ? 

Mr. Sacuse. I am referring to percolating underground waters 
not part of any stream, ground water trickling down under the rocks 
from the hills. 

Mr. Harry. If he ever wants any water he better be in this suit? 

Mr. Sacuse. If he values his private right, I feel he must appear 
in the lawsuit. 

Mr. Hatey. Thank you. 

Mr. AsprnaAtu. Are there any further questions / 

Thank you very much. 

Mr. Sacuse. Thank you, Mr. Chairman. 

Mr. Asprnatu. I would like to have Mr. Veeder come back to the 
witness stand. 

Mr. Veeder, while Mr. Sachse was making that last statement in 
answer to the question of the gentleman from Florida, relative to 
the necessity of an individual protecting himself against being — 
in this particular case, you were violently shaking your head as 
looked at you with a contrary opinion to that expressed by Mr 
Sachse. 

I want you to know if that is not the reason you joined these parties 
defendant, if it does not have that effect, then why were they joined ? 


FURTHER STATEMENT OF WILLIAM H. VEEDER 


Mr. Verper. The response to that question, Mr. Aspinali—I am 
sorry if my refiexes are such that you could see my disapproval of 
what Mr. Sachse was saying—nevertheless I do violently disagree 
with it. 

Mr. AsprnaLt. You do not need to be sorry about it. I was glad 
to have it because I think that is what is involved here. I am glad my 
eyes were at least sharp enough to see it. 

Mr. Veeper. The Congressman from Florida had asked a question, 
if this farmer wanted to protect his right to pump percolating water 
for domestic purposes would he have to be in this case. The answer 
is definitely “No.” 

The litigation is limited strictly and entirely and the complaint 
so specifies that it is limited entirely to the Santa Margarita River 
and its tributaries. If the water is, as Mr. Sachse describes it, per- 
colating water, just particles of water suspended in the soil, we have 
no contest with that man, we could not possibly contest with him. 
Every one of those people, we do not know what they claim, we have 
no idea, and every man has a right to be heard if he does claim any- 
thing. That is why he is handed the complaint but we have also 

ublicized the fact that if he is just claiming domestic water of the 
ind the Congressman from Florida mentions we have no dispute 
with him. 

Mr. AspinaLL. Of course, Mr. Veeder, that may be your intention 
but water suspended in the soil, trickling i in the soil, does not just 
stay in a stationary position and does not stay in that particular 
area because that area is hilly and it is bound to be attached to other 
particles of water that form a subterranean flow. That is the reason 
they percolate. Those waters invariably get into the drainage of 
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that water area in spite of everything that can be done. It may be 
small and minute but it will get there just the same. If it gets there, 
was it your intention to have that sort of water right denied to a 
prospective user ¢ 

Mr. Vrrper. I am hopeful that the evidence that will be adduced 
by the United States will show that there are lands of such character 
that the contribution of water would not be important to the streams 
and if that is the case those people will be out of the lawsuit automat- 
ically. We make no claim unless this man’s water is truly part of the 
tributaries of the stream. 

I am not arguing with you, Mr. Congressman, but I believe there is 
a kind and type of water which is percolating water which is not 
part of any stream, which will be found in that valley, and certainly 
there is no conflict there. 

Mr. Asprnauu. If you come into my district and assert this situa- 
tion, I think you will have a lot of opposition. 

Mr. Veever. I know your district very well, sir, and I understand 
what you have said about all the water actually being part of the 
stream. But I believe this. I think we made a very fair offer, and 
it was primarily in response to what the Congressman from Florida 
had said. If these people are claiming the kind of water to which 
he referred, well water, domestic water, water for an acre of land— 
we specified a half acre of land for lawns and shrubbery, et cetera— 
we stipulate them out of the case. We do not believe even if those 
rights are part of the, even if there is water that could be part of the 
stream itself, we say we are not interested, we think that is such a 
small quantity it is not important to us. You are out. 

Now there are people who own a small acreage, who are overlying— 
for example, Mr. Utt knows this country, the town of Murieta, that 
whole town overlies a large basin. A man can own 1 acre of land 
and put down a pump and dispose of that water and pump it out a 
mile away and put a tremendous burden on the stream. We think 
everyone has his right to say whether he has a claim or not. That 
brings us to the point that I would like to comment on. 

In this lawsuit, which is a quiet title suit, I am not arguing the law 
here but Mr. Sachse says we took a harsh approach when we said, “If 
you make any claims come in and set them up.” That is a quiet title 
action. I know of no other way to plead a quiet title action. It is 
certainly the standard form in the State of California. We meant 
nothing harsh by it. 

We think as we said before that there is a tremendous increase of 
population, tremendous number of demands, and we believe the only 
way we can protect our rights and interest is what we have done. 

Mr. Asprnatu. Let me ask you this question. How much money 
has been spent in the preparation of this case? The Justice Depart- 
ment certainly has spent a lot because you have to join a lot of people, 
serve a lot of people with papers. Do you have any idea how much 
money you have allocated from Justice to this particular case so far? 

Mr. Verper. It has been very, very small. ay I say that the fiscal 
arrangements—I am not trying to avoid the question, I can try to 
find it for you—I have no idea. The amount of money spent on my 
salary would not be great because I do not know what percentage of 
the time I spent. 
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Mr. AsprnaLt. How many defendants are there? 

Mr. Veever. There will be around 6,000. 

Mr. Asprnatu. Each was served personally ¢ 

Mr. Veeper. Yes, that is right. 

Mr. Asprnatu. Papers prepared ? 

Mr. Veeper. Yes, sir. 

Mr. AsprnaL. Serving officer paid ¢ 

Mr. Veeper. That is right. 

Mr. AsprnatL. You went to that expense ? 

Mr. Veeper. I do not know how much it is. 

Mr. Asprnauu. I understand. If you get the figure you can send it 
up to us. You could have also gone to the expense if you had de- 
sired, could you not, to have found out whether or not some of these 
people, perhaps the bigger majority of them, if there was any 
necessity ? 

Mr. Veepver. We undertook that. We actually undertook on many 
occasions down through the last few years to talk to these people— 
know many of them personally. We have talked to the lawyers 
personally. We say so far as we are concerned if you limit your 
rights, your claims to the ground water, to what you would reason- 
ably use for domestic purposes, you are out of the case. A number of 
people—I m not blaming them, water is priceless out there. 

Mr. Asprnaty. Any preperty right is priceless. When a person 
joined is a party defendant in a quiet title action, his rights, minute 
though they may be, are precious to him. If I were practicing law 
in California I would give the advice Mr. Sachse has given because 
I know what can grow out of a lawsuit. 

It would seem to me a representative of the Government asserting 
such procedure should go a little further and make the determination 
of whether or not all these people were to be parties defendant, re- 
gardless of whether or not they had any minute right or major right, 
and then would not serve and put those people on defense who had 
only a minute right or a right so little that even the party asserting 
if they should be parties defendant could not find the reason for join- 
ing them as parties defendant. That is what bothers us. 

r. VerepeR. I understand your concern. I am not oblivious to it. 
I spend my life in this kind of litigation. I view it as an unfortunate 
circumstance, but we have undertaken the best way we know how 
through several years to limit this lawsuit. We tried the first case 
against two defendants. I moved for separate trials against the Fall- 
brook Public Utility District and Santa Margarita Mutual Water Co. 
with the understanding that the rules of law would be established in 
separate trials. 

Fallbrook avoided trial. Fallbrook filed a petition for right of 
prohibition and got out of having its rights tried. 

We did try the case against the State of California and against the 
Santa Margarita Mutual Water Co. The ground for sending it back 
was a point I read from the decision yesterday, namely, Judge Fee in 
his opinion said—I am not being critical of Judge Fee—Judge Fee 
says there is only one proper way to try this lawsuit and that is for 
every water owner in the lawsuit to be in court at the same time. 
That was the mandate, Mr. Aspinall, that came back to us from the 
Ninth Circuit when we actually asked for separate trials against the 
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two major complainants. We were reversed and sent back and told 
to start all over again and you get every landowner in this before judg- 
ment isentered. That isthe history. 

Mr. Asprnatu. Throughout prosecution of the case you found no 
agreement by which you can come in and stipulate, so far as you have 
found no grounds of agreement by which you can stipulate most of 
these parties defendant out of the case ? 

Mr. Veeper. I think we have and it is working now. We worked 
out, I am not sure whether you were here or not yesterday, but we 
have done this: We have filed with the court our offer to settle with 
the vast majority of people who are domestic owners. We put that 
in there. We simply hand them a piece of paper that says they have 
no claim but domestic rights and so far as we are concerned the suit 
is terminated as to them. 

Mr. Sachse has brought up a point—I wish he had made it clear— 
that it was the State of California that asked every defendant be 
made cross-claimant. Iam not criticizing that. He makes the point 
that even if we say there are no further claims maybe some other de- 
fendant will say they want to have the right to adjudicate. Con- 
ceivably. But certainly he simply points up the high competition 
in that valley for the very, very short water supply but, again, we 
have written another letter to Judge Carter, who called me the other 
night and asked me about this offer. He says suppose some cross- 
complainant comes in and forces these people to try. I said if they 
come in late, if there is any reason to jeopardize these rights, my recom- 
mendation is that the court give them a full hearing and give them 
whatever protection they require. 

We do not want defaults in this case. We have repeatedly said 
that. The court said there must be a date of termination of this litiga- 
tion. I am not going to stand for the idea there will not be some 
default some time. Judge Carter is correct. You have to terminate 
this litigation. Certainly we have no desire to deprive any small user 
of his rights. 

Weare fighting Fallbrook down the line because Fallbrook is a spec- 
ulative organization that had no rights at all. When we bought that 
land Fallbrook was taking 10 miner’s inches of water which is about 
enough for a shower really. 

Mr. Asprnauu. A little more than that. 

Mr. Veeper. Ten miner’s inches is a very small amount. 

Mr. Urr. 150,000 gallons a day. If you can show me the cow that 
can drink 150,000 gallons in a day I want to see that cow. 

Mr. Veeper. The point is that Fallbrook was getting water from us 
with a gratuitous and revocable license and all of a sudden she claims 
35,000 acre-feet. There is a reason for the lawsuit. She had no 
rights at all when we started the case, and now she claims virtually 
the entire stream. 

I am for the small farmer; I have worked with them all my life. 
But in this litigation we have here, the Marines are fighting for their 
water rights that they bought and paid for and this 10 miner’s inches 
used strictly for domestic and municipal purposes, it was gratuitous. 
That is the story of this litigation. From the standpoint of the small 
user I am sorry about it. But I could not see the Government or any- 
body else giving up these rights. 
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‘Mr. Aspinauye. The gentleman from Florida. 

Mr. Harey. Off the record. 

(Discussion off the record.) 

Mr. Asprnatt. Why is it, Mr. Veeder, that the Department of Jus- 
tice has not seen fit to give us a report since the one which you. did 
file as I understand it before the end of the year or at the end of the 
year ¢ 

Mr. Verper. Sir, that comes from an area higher than L. I know 
that there was one filed January 27, 1955, and why there has not been 
one filed since [do not know. 1 will assure you I will certainly recom- 
mend that we go ahead and file. 

Mr. Asprnatu. Will you see we get a progress report at reasonable 
intervals? 

Mr. Verrprr. Yes, sir. 

Mr. Asprnaui. Mr. Utt. 

Mr. Urr. One more question. You say the court directed you to 
name all of the landowners in the w: arias Be which, of course, I con- 
tended yesterday was pure dictum and that they instructed you, it was 
reversed on the cnamal you must name all of the parties and then went 
on to say the proper way or by way of dicta they said the proper way 
to try this type lawsuit is to name all landowners in the district. 

Now my question is: Did they instruct you to name a person in the 
position of B, M. Jurkovich who had a permit from the Forest Service 
and a permit from the State of California who was not a landowner 
to use 640 gallons a day on that forest reservation? Why should he 
be named in this suit? Why do you try to bring him into court and 
prove he has the right to use 640 gallons a day w hen he went through 
all the legal proe edure to get that right and his own Government gave 
him that right and the State of California gave him that right. W hy 
should you force him into this lawsuit? 

Mr. Veeprer. I truly believe he is making a claim to a right to the 
use of water and though it is a small claim it is certainly invaluable. 
I believe he is just as much a water user as anyone else. I see no rea- 
son for him not being joined. I would say that there may be some 
doubt as to his right but we have no—to me he was just another man 
claiming rights in the Santa Margarita River and we will help him 
just like anyone else. We have no reason for making it difficult for 
him but he is claiming water, he is using water. I think everyone 
should be in on the basis of what the court has said. 

There are other parts of that opinion. I will not argue the point 
further. 

Mr. Urr. That is all. 

Mr. Asprnatyi. Thank you, Mr. Veeder. 

Mr. Sachse, will you resume the stand, please ? 


FURTHER STATEMENT OF F. R. SACHSE 


Mr. Urr. Mr. Sachse, you heard the discussion yesterday by Mr. 
Engle in questioning Mr. Veeder and would it be your opinion that 
if justice is supported in its claim that in order to determine the water 
rights of an individual it is necessary to bring into court all of the 
users or landowners in the watershed, that if that is supported, would 
the city of Oceanside, if it wants to determine its water rights on the 
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San Luis Rey River and sue a diverter or user of water upstream, that 
it would be necessary for them under this theory to name every land- 
owner and user in the entire watershed of the San Luis Rey River? 
Mr. Sacuse. I think that would be absolutely the result that fol- 
lowed. You remind me of one last thing. I do not like to bicker. 
But one thing should be made clear. Mr. Engle asked Mr. Veeder if 
he could cite cases in California where this has been done before. I 
will say positively—and lawyers do not like to do that—but there is 
no case in California or as far as I know, anywhere, where every single 
owner in a watershed has been adjudicated. There are lots of cases, 
as Mr. Veeder points out, hundreds of defendants, claimants to a 
stream, but this new wrinkle of bringing in every single person to the 
highest ridge where the last drop of snow falls before it gets over there 
to the next stream, that is a new wrinkle. It has never, to the best 
of my knowledge, been tried in any case in the United States. Cali- 
fornia, I will speak with authority, the United States, I do not know. 
T have not read them all. 
Mr. Urr. Mr. Veeder asked for the investigation of their theory. 
What would it do to the other cities and counties of California who 
try to determine their water rights? I am specifically referring to 
Oceanside. It has metropolitan but gets a lot of water from the San 
Luis Rey River. Can it even commence a suit to determine the water 
rights without naming every landowner and water user in the entire 
watershed of the San Luis Rey River? 
Mr. Sacuse. If this theory is correct, that is the necessary conse- 
quence. 
| Mr. Urr. Under that same theory if someone in the Central Valley, 
- as Mr. Engle said yesterday, wants to determine the water rights of 
some portion of that Central Valley project, they would have to name 
ae defendant in that watershed from the Tahachapi to the Oregon 
ine. 

Mr. Sacusr. Maybe that is a slight exaggeration but depending 
on the stream you were on you would have to name every property 
owner in the watershed of that stream and tributaries. If your 
argument happened to be in the lower Sacramento, just before it gets 
to Sacramento, you would have to name everybody in the Sacramento 
Valley from that point north. 

Mr. Urr. And on the San Joaquin, from that point south ? 

Mr. Sacuse. Yes, sir. 

Mr. Urr. That is all. 

! Mr. Asprnatu. Anything further? The Chairman wishes to thank 
: all you folks who appeared as witnesses for your cooperation. 
Mr. Urr. Mr. Chairman, when I was questioning General Allen 
I made reference to some statements made by Judge Carter and I 
wanted to refer to further statements made by Judge Carter, in due 
deference to Mr. Veeder. 

On page 231 of that transcript from which I was reading Judge 
Carter says this: 


Let me say this. I am perturbed and maybe I have cooled off a little bit about 
this alleged offer. Any feeling I have toward you— 


meaning Mr. Veeder— 


either now or later will have nothing to do with how I decide this case. You 
can rest assured that if you are right in your position that there is no water 
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for Fallbrook and I become convinced of it they will not get any water. If, on 
the other hand, I am convinced that some of your positions are wrong, I intend 
to rule that way, regardless of any personal feelings which might exist or appear 
to exist between you and me. 

Mr. Asprnati. Our hope is that the project which was author- 
ized by H. R. 5731, which became Public Law 547 of the 83d Congress, 
will be effectively constructed in as short a time as possible. This 
committee intends to proceed as quickly as we possibly can to see to 
it that our desires in the first instance are fulfilled. We cannot take 
umbrage at the other Department of Government, the Department of 
Justice. We want Justice to know we want to move rapidly. 

With that the committee stands adjourned. 

(Whereupon, at 12 m., the committee adjourned.) 
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